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95th  Congress  )    HOUSE  OF  KEPEESENTATIVES    (  Report 

M  Session      f  .     (    No.  95-1383 


FINANCIAL  INSTITUTIONS  REGULATORY  ACT  OF  1978 


July  20, 1978. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  Reuss,  from  the  Committee  on  Banking,  Finance  and  Urban 
Affairs,  submitted  the  following 

REPORT 

together  with 
SUPPLEMENTAL,  ADDITIONAL,  AND  MINORITY  VIEWS 

[To  accompany  H.R.  13471] 

[Including  cost  estimate  of  the  Congressional  Budget  OflSce] 

The  Committee  on  Banking,  Finance  and  Urban  Affairs,  to  whom 
was  referred  the  bill  (H.R.  13471)  to  strengthen  the  supervisory  au- 
thority of  Federal  agencies  which  regulate  depository  institutions,  to 
prohibit  interlocking  management  and  director  relationships  between 
financial  institutions,  to  amend  the  Federal  Deposit  Insurance  Act,  to 
restrict  conflicts  of  interest  involving  officials  of  financial  supervisory 
agencies,  to  control  the  sale  of  insured  financial  institutions,  to  regulate 
the  use  of  correspondent  accounts,  to  establish  a  Federal  Bank  Exami- 
nataion  Council,  and  for  other  purposes,  having  considered  the  same, 
report  favorably  thereon  without  amendment  and  recommend  that  the 
bill  do  pass. 
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HISTORY  OF  THE  LEGISLATION 

On  Septemlx^r  13, 1977,  Mr.  Fernand  J.  St  Germain  introduced  H.R. 
9086,  the  "Safe  Banking  Act  of  1977."  The  Subcommittee  on  Financial 
Institutions  Supervision,  Re^ilation  and  Insurance  held  extensive 
hearmiifs  on  that  proposal  (September  6,  14,  19,  20,  21,  28,  and  29,  and 
October  3,  1977)  and  printed  a  8,894-page  hearing  record.  Testimony 
was  heard  from  52  witnesses  including  Members  of  Congress;  officials 
of  the  Federal  Deposit  Insurance  Corporation,  the  Office  of  the  Comp- 
troller of  the  Currency,  the  Federal  Reserve  Board,  the  National 
Credit  ITnion  Administration,  the  Justice  Department,  the  Treasury 
Department,  and  the  Securities  and  Exchange  Commission ;  financial 
institution  trade  associations:  officials  of  banks  and  savings  and  loan 
associations;  consumer  organizations;  and  labor  unions. 

On  October  17,  1977,  Mr.  St  Germain,  Mr.  Annunzio,  Mr.  Cava- 
naugh,  Mr.  Patterson  of  California,  Mr.  Minish,  Mr.  Mitchell  of  Mary- 
land, Ms.  Oakar,  and  Mr.  Blanchard  introduced  H.R.  9600,  a  revised 
bill  based  on  the  hearing  record  of  the  subcommittee.  The  subcommittee 
conducted  markup  in  executive  session  on  October  18, 19,  20, 25,  and  27, 
1977;  and  on  May  8,  16,  17,  31,  and  June  5,  and  6,  1978.  On  June  6, 
19  r  8,  the  subcommittee  ordered  reported  to  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  the  bill  with  amendments  and  instructed 
the  chairman  of  the  subcommittee  to  introduce  a  clean  bill. 

On  June  12,  1978,  Mr.  St  Germain,  Mr.  Annunzio,  Mr.  Hanley,  Mr. 
Patterson  of  California,  Mr.  LaFalce,  Mr.  Allen,  Mr.  Cavanaugh,  Mr. 
Wylie,  and  Mr.  Mitchell  of  Maryland  introduced  H.R.  13088.  The 
Committee  on  Banking,  Finance  and  Urban  Affairs  met  in  executive 
session  on  June  20,  21,  22,  26,  27,  and  29,  and  July  11,  1978  and  on  a 
rollcall  of  44  to  0  ordered  H.R.  13088,  as  amended,  reported  with  in- 
structions to  introduce  a  clean  bill. 

On  July  13,  1978,  Mr.  St  Germain,  Mr.  Reuss,  Mr.  Moorhead  of 
Pennsylvania,  Mr.  Gonzalez,  Mr.  Minish,  Mr.  Annunzio,  Mr.  Hanley, 
Mr.  Fauntroy,  Mr.  Patterson  of  California,  Mr.  Blanchard,  Mr.  La- 
Falce, Mr.  Derrick,  Mr.  Hannaford,  Mr.  D'Amours.  Mr.  Pattison  of 
New  York,  Mr.  Cavanaugh,  Ms.  Oakar,  Mr.  Garcia,  Mr.  Stanton,  Mr. 
Wvhe,  Mr.  McKinney,  Mr.  Steers,  Mr.  Evans  of  Delaware,  Mr. 
Mitchell  of  Maryland.  Mr.  Neal,  Mrs.  Spellman,  Mr.  AuCoin,  Mr. 
Tsongas,  Mr.  Vento,  Mr.  Brown  of  Michicran,  Mr.  Hyde.  Mr.  I^ach, 
Mr.  Hollenbeck  and  Mr.  Green,  introduced  the  amended  bill,  entitled 
"The  Financial  Institutions  Regulatory  Act  of  1978",  and  on  July  18, 
1978.  on  a  34-to-5  vote,  the  Committee  on  Banking,  Finance  and  Urban 
Affairs  ordered  the  bill  reported  favorably  to  the  House  of  Represent- 
atives. 

During  the  hearings  and  in  the  executive  session  markuos,  the 
banking  agencies— the  Com?:>troller  of  the  Currency,  the  FDIC,  the 
Board  of  Governors  of  the  Federal  Reserve,  the  Federal  Home  Loan 
Bank  Board,  and  the  National  Credit  Union  Administration— offered 
valuable  assistance  to  the  committee  as  it  considered  this  legislation. 


Many  of  the  bill's  provisions  reflect  legislative  proposals  sent  to  the 
Congress  by  these  agencies  or  they  incorporate  suggestions  made  by 
the  agencies  to  improve  the  specific  statutoiy  language  adopted  by 
the  committee.  The  Treasury  Department  which  has  a  Wtal  interest 
in  and  concern  for  banking  legislation,  worked  closely  with  the 
committee  on  many  of  the  key  titles  of  H.R.  13471.  The  Department, 
on  behalf  of  the  administration,  provided  a  focal  point  for  involving 
the  administration  and  the  banking  agencies  in  the  process  of  provid- 
ing needed  financial  institution  reform  legislation. 

SUIVOIARY  OF  THE  LEGISLATION 

H.R.  13471  contains  20  titles  which : 

Upgrade  and  sharpen  the  machinery  of  Federal  financial  regu- 
lation ; 

Place  ceilings  on  borrowing  by  bank  insiders ; 

Place  greater  responsibility  on  boards  of  directors  to  oversee 
their  financial  institution ; 

Establish  firm  conflict  of  interest  standards  for  policymaking 
officials  who  regulate  financial  institutions ; 

Give  the  financial  supervisory  agencies  power  to  monitor  and 
regulate  takeovers  of  Federally-insured  institutions ; 

Prohibit  preferential  treatment  on  loans  to  bank  insiders  where 
banks  have  placed  their  funds  on  deposit  in  correspondent  ac- 
counts ; 

Provide  additional  disclosure  to  the  supervisory  agencies  and 
the  public  of  material  facts  on  acti\dties  of  banks  and  bank 
officials ; 

Provide  mutual  savings  banks  with  the  right  to  obtain  a  Fed- 
eral charter,  thus  bringing  this  group  of  financial  institutions 
under  the  dual  Federal-State  chartering  system  enjoyed  by  all 
other  depository  institutions ; 

Provides  better  coordination  among  financial  supervisory 
agencies ; 

Limits  access  by  the  Federal  Government  to  an  individual's 
bank  records  without  due  process ; 

Prohibits  bank  holding  companies  from  engaging  in  property 
and  casualty  insurance  business,  with  exemptions  for  small  com- 
munities and  small  holding  companies ; 

Allows  federally  chartered  thrift  institutions  to  offer  transac- 
tion accounts  where  States  allow  such  accounts ; 

Allows  federally  chartered  thrift  institutions  to  offer  alterna- 
tive mortgage  instruments  where  State-chartered  institutions 
have  this  power ;  and 

Makes  permanent  the  prohibition  on  credit  card  surcharges. 
Title  I — Supervisory  Authority  Over  Depositoi^  Institutions: 
Provides  the  financial  institution  supervisory  agencies  with  additional 
powers  over  depository  institutions.  These  powers  are  civil  money 
penalties  for  violations  of  laws,  regulations,  and  cease-and-desist 
ordere;  improved  cease-and-desist  authority;  authority  to  require  de- 
positoi-y  institution  holding  companies  to  divest  nondepository  sub- 
sidiaries if  those  subsidiaries  are  causing  damage  to  the  depository  in- 


stitution  subsidiaries  of  holding  companies.  Limitations  are  placed  on 
insider  loans  by  commercial  banks — executive  officers  and  major  stock- 
holders are  limited  to  loans  to  themselves,  their  affiliated  companies, 
and  their  political  committees  which,  in  the  aggregate,  total  no  more 
than  10  percent  of  the  capital  accounts  of  the  bank ;  overdrafts  to  di- 
rector and  executive  officers  are  prohibited ;  and  all  insider  loans  must 
be  nonpreferential  as  to  terms  and  conditions.  Removal  and  suspension 
of  financial  institution  insiders  who  threaten  the  safety  and  soundness 
of  financial  institutions  is  made  easier  while  at  the  same  time  re- 
quiring the  agencies  to  provide  due  process  for  individuals  so  affected. 
Title  II — Interlocking  Directors:  Prohibits  interlocking  directors 
among  depository  institutions  (banks,  savings  and  loan  associations, 
credit  unions,  and  mutual  savings  banks)  which  are  in  the  same 
standard  metropolitan  statistical  area ;  or  in  the  same  city,  iovm,  or 
village  if  not  in  an  SMSA.  Tlie  title  also  would  prohibit  such  inter- 
locks for  large  financial  institutions  regardless  of  their  location. 

Title  III— Foreign  Brcmching :  Makes  changes  in  the  Federal  De- 
posit Insurance  Act  requested  by  the  Federal  Deposit  Insurance  Corpo- 
ration. These  changes  include  giving  the  FDIC  authority  to  approve 
foreign  branches  of  State  nonmember  insured  banks;  prov-iding  ex- 
panded subpena  power  for  bank  supervisory  agencies  in  carrying  out 
investigations  and  examinations;  giving  FDIC  authority  to  write 
regulations  for  laws  which  they  enforce;  providing  protection  for 
examiners  against  intimidation  and  threats;  and  several  technical 
ciianges  in  statutes  dealing  with  reports  of  condition  of  banks  and 
the  insurance  of  accounts. 

Title  IV—Conficts  of  Interest:  Places  restrictions  on  officials  of 
the  Federal  Deposit  Insurance  Corporation,  the  Board  of  Governors 
of  the  Federal  Reser\'e  System,  the  Comptroller  of  the  Currency,  and 
im  Federal  Home  Loan  Bank  on  postemployment  activities.  All  of 
these  officials  would  be  prohibited  from  accepting  employment  with  an 
institution  over  which  they  had  jurisdiction  if  they  did  not  complete 
the  t^rm  for  which  they  were  appointed.  Additionally,  these-  officials 
would  be  prohibited  from  appearing  before  their  former  regulatory 
agency  for  a  period  of  2  years  after  their  service  regardless  of  whether 
they  completed  their  term. 

Title  V~Credit  Union  Restructuring :  Upgrades  the  agency  which 
/IT^T^^-^  insured  credit  unions  by  creating  a  thi^-membeV  board 
(the  National  Credit  Union  Administration  Board)  and  makes  tech- 
nical and  conforming  chaneres  in  the  credit  union  statutes  to  reflect 
the  creation  of  the  board.  Members  of  the  new  board  would  be  sub- 
lected  to  the  same  conflict-of-interest  provisions  as  those  in  title  IV 
for  the  other  four  financial  institution  regulatory  agencies. 

Title  VI— Change  in  Bank  Control  Act:  Provides  for  prior  notice 
to  the  appropriate  banking  agency  of  any  proposed  change  of  control 
ot  an  insured  bank  or  bank  holding  company.  The  agencies  would  have 
(>()  days  to  review  the  information  contained  in  the  notice  and  could 
within  that  time  period  disapprove  the  proposed  acquisition  based  on 
criteria  specified  in  the  title. 

Title  VII— Chance  in  Savings  ancl  Loan  Control  Act:  Provides  for 
prior  notice  to  the  Federal  Home  I^an  Bank  Board  of  any  proposed 
change  of  control  of  an  insured  savings  and  loan  institution  or  savings 
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and  loan  holding  company.  Tlie  Federal  Home  Loan  Bank  Board 
would  have  60  days  to  review  the  information  contained  in  the  notice 
and  could  within  that  time  f>eriod  disapprove  the  proposed  acquisition 
based  on  criteria  specified  in  the  title. 

Title  VIII — Correspondeni  Accounts:  Prohibits  preferential  treat- 
ment in  the  granting  of  loans  to  insiders  where  correspondent  relation- 
ships exist.  The  banking  agencies  could  levy  civil  money  penalties 
for  violations  of  the  nonpreferential  treatment  provision.  Each  exec- 
utive officer  and  major  stockholder  would  be  required  to  re^wrt  an- 
nually to  his  board  of  directors  the  details  of  loans  received  from 
correspondent  banks.  Each  bank  would  provide  that  information  to  the 
bank  regulatory  agencies.  Each  bank  would  also  provide  in  a  pub- 
licly available  annual  rejwrt  a  list  of  each  insider  receiving  loans  from 
correspondent  banks  and  an  aggregate  amount  for  all  such  loans. 

Title  IX — Disclosure  of  Material  Facts:  Requires  each  insured  bank 
to  report  annually  a  list  of  its  major  stockholders  and  the  aggregate 
amount  of  all  its  loans  to  officers  or  major  stockholders,  their  affiliated 
companies,  and  their  political  or  campaign  committees.  The  informa- 
tion required  to  be  provided  to  the  public  in  title  VIII  would  be  in- 
cluded in  this  re}X)rt. 

TitU  X — Federal  Financial  Ifhstitutions  Examination  Council: 
Establishes  an  examination  council  composed  of  top  officials  of  the 
FDIC,  the  Comptroller  of  the  Currency,  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Federal  Home  Loan  Bank  Board,  and 
the  National  Credit  Union  Administration.  The  Council  would  develop 
uniform  standards  for  examinations  of  financial  institutions  and  im- 
prove coordination  among  the  agencies  on  a  variety  of  supervisory 
matters. 

Title  XI — Right  to  Financial  Privacy :  Gives  individuals  notice  of, 
and  a  chance  to  challenge.  Federal  Government  agency  requests  for 
their  bank  records.  Access  to  individual  bank  records  would  be  gov- 
erned by  the  procedures  provided  by  the  title  and  would  guarantee 
that  the  customer  knows  who  is  looking  at  his  records.  The  agencies 
would  be  required  to  follow  the  procedures  established  by  this  title 
when  they  seek  an  individual's  records  and  to  provide  a  cost  reim- 
bursement to  the  financial  institution  providing  the  documents. 

Title  XII — Charters  for  Thrift  Institutions:  Provides  mutual  sav- 
ings banks  the  option  of  seeking  a  Federal  charter  from  the  Federal 
Home  Loan  Bank  Board.  This  gives  these  institutions  the  same  option 
now  available  to  commercial  banks,  credit  unions,  and  savings  and 
loans. 

Title  XIII — Holding  Companies:  Prohibits  bank  holding  compa- 
nies from  providing  insurance  as  a  principal,  agent,  or  broker  unless 
the  insurance  is  to  insure  the  life  of  a  debtor  or  is  to  provide  indemnity 
for  payments  while  a  debtor  is  disabled.  Bank  holding  companies  in 
communities  of  less  than  5,000  population  or  in  communities  which 
have  inadequate  insurance  facilities,  or  a  holding  company  having  less 
than  $50  million  in  assets  would  be  exempt. 

Title  XIV — Am.endmevts  to  the  National  Banking  Laws:  Repeals 
the  6  per  cent  di\ndend  limitation  on  preferred  stock  offered  by  na- 
tional banks;  extends  the  time  allowed  for  divesting  of  real  estate 
acquired  by  national  banks;  gives  the  Comptroller  of  the  Currency 


authority  to  revoke  a  national  bank's  trust  powers ;  gives  the  Comp- 
troller authority  to  declare,  in  emergencies,  national  bank  holidays 
when  a  Crovernor  m  a  State  declares  an  emergency  State  bank  holiday : 
allows  the  Comptroller  to  delegate  his  powers;  authorizes  the  Comp- 
troller to  issue  rules  and  regulations;  allows  outside  directors  of  na- 
tional banks  to  qualify  by  owning  holding  company  stock;  and  author- 
izes national  bank  investments  in  banker's  banks. 

Title  XV— Termination  of  National  Bank  Closed  Receivership 
tuThd:  Provides  a  procedure  under  which  the  Comptroller  of  the  Cur- 
rency may  terminate  the  Closed  Receivership  Fund  which  operated 
prior  to  the  establishment  of  the  Federal  Deposit  Insurance  Corpora- 
tion in  the  1930's. 

^f^?  ^y I —Transaction  Accounts:  Allows  federally  chartered 
tJiritt  institutions  to  offer  non-interest-bearing  transaction  accounts  if 
htate-chart^red  institutions  are  given  the  power  to  offer  such  accounts. 

1  ttle  X  V n—Ftruincial  Regulatio^n  Simplification  Act  of  197S :  Re- 
quires the  hve  Federal  financial  institution  supervisory  agencies  to 
review,  streamline,  and  sharpen  their  regulations  and  to  develop  a 
procedure  tor  issuing  regulations  which  assure  meaningful  partici- 
pation by  interested  parties  and  the  public. 

TitU  XY III— Alternative  Mortgage  Instruments:  Allows  feder- 
ally chartered  thrift  institutions  to  offer  alternative  mortgage  instru- 
ments in  those  States  which  allow  them  for  State-chartered 
institutions. 

^/lu  ^^^—P^ohiUtion  on  Credit  Card  Surcharges:  Makes  perma- 
nent the  prohibition  against  charging  an  extra  fee  for  a  consumer  who 
Chooses  to  pay  for  merchandise  or  services  using  a  credit  card  A 
Februr'"^l^T979  ^"^^""^^^  2  years  ago  on  a  test  basis  expires  on 

^^c^^A^  ^f—Eff^'^t^^e  Date:  Provides  that  the  act  will  take  effect 
120  days  after  enactment. 

NEED  FOR  THE  LEGISLATION 

The  need  for  reform  and  restructuring  of  the  Nations  financial 
regulatory  machinery  has  long  been  recognized  and  the  higUy  publi- 
cized bank  failures  and  bank  problems  extending  from  the  Sirly  1970's 
have  intensified  public  demand  for  action. 

Even  bankers  although  reluctant  to  break  from  the  club-like  atmos- 
phere ot  the  industi-y,  have  called  attention  to  the  need  for  change  as 
the  following  letter  from  a  southern  bank  officer  indicates: 

.u^^.?^'^^  I  agree  with  Chairman  Bums'  recent  statement 
that  generally  high  standards  of  behavior  prevail  in  bank- 
ing 1  feel  that  the  provisions  of  this  bill  (Safe  Banking 
would  greatly  strengthen  the  banking  industiT  by  limiting 
and  exposing  "insider''  credit  transactions.  While  these  pro"^ 
hibitions  would,  without  a  doubt,  serve  the  public  interest, 
they  would  also  benefit  stockholders  of  banking  institutions 
becjiuse  inevitably  such  loans  are  made  at  lower  interest  rates 
and  on  more  liberal  terms  than  other  loans,  thus  reducing 
profits.  Moreover,  as  a  senior  lending  officer,  I  can  testify 
that  in  some  banks  certain  directors  abuse  their  positions  of 
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responsibility  by  approaching  lending  officers  with  credit 
requests  that  are  not  in  the  best  interests  of  their  banks.  Clear 
limitations  on  such  loans  would  take  the  loan  officer  "off  the 
sjx)t"'  when  declining  loans  to  those  who  review  his  salary  at 
the  end  of  the  year.  In  this  regard,  I  consider  overdrafts  to 
be  exteinsions  of  credit. 

I  am  proud  to  be  a  banker.  However  my  profession,  like 
yours,  can  and  must  be  continually  examined  for  the  purjiose 
of  reevaluation  and  reform  when  it  becomes  clear  that  estab- 
lished practices  do  not  serve  the  public  welfare. 

And  a  bank  examiner  and  former  banker  working  in  the  South- 
west, wrote  the  committee  urging  action  on  a  wide  range  of  banking 
problems : 

At  one  time  I  was  a  bank  vice  president.  For  the  last  10 
years  I  have  been  a  bank  examiner — in  fact,  a  thoroughly 
frustrated  examiner  at  times.  In  some  instances  a  bank 
director  can  be  director  of  two  or  more  banks.  No  pei^son 
should  be  permitted  to  be  a  director  of  more  than  one  insured 
bank.  An  amendment  to  the  Clayton  Antitrust  Act  may  be 
necessary.  I  recently  examined  a  bank  and  found  the  board 
chairman  with  $50,000  in  overdrafts.  The  entire  banking  com- 
munity and  all  banking  authorities  consider  overdrafts  as 
loans.  The  chairman  in  question  merely  had  some  stooge 
elected  as  chief  executive  officer  to  avoid  a  law  that  is  poorly 
written.  It  should  be  a  violation  of  the  law  for  any  officer, 
director,  or  substantial  OAvner  to  be  overdrawn,  and  it  should 
be  equally  a  violation  for  the  person  approving  such  an  over- 
draft. Compensating  balances  are  quite  common  as  require- 
ments for  loans  in  most  banks,  but  when  a  bank  officer, 
director,  or  principal  owner  obtains  a  loan  at  a  corresponding 
bank  while  agreeing  to  maintain  balances  there  to  obtain  and 
enjoy  preferential  interest  rates,  something  is  wrong.  Bal- 
ances so  maintained  can  only  be  considered  a  diversion 
of  assets  for  their  own  benefit  to  the  detriment  of  other 
stockholders. 

While  the  banking  system  is  fimdamentally  sound,  problems  exist 
in  all  regions  of  the  country  and  in  all  classes  of  financial  institutions 
in  varying  degrees  of  severity. 

The  General  Accounting  Office  study  of  Federal  Supervision  of 
State  and  National  Banks  published  last  year  noted : 

Examiners  found  problems  in  nearly  all  of  the  banks  in 
our  samples  including  those  not  on  the  agencies'  problem 
lists. 

The  adequacy  of  the  Nation's  banking  laws  and  the  vigor  of  their 
administration  by  the  Federal  supervisory  agencies  came  into  sharp 
question  with  the  failur-e  of  the  one  billion  dollar  U.S.  National  Bank 
of  San  Diego  in  1073.  Investigations  conducted  by  the  Subcommittee 
on  Bank  Supervision  and  Insurance  of  the  House  Banking  and  Cur- 
rency Connnittee  in  1973  and  1974  revealed  massive  insider  abuses  at 
this  bank  with  the  chief  executive  officer,  C.  Arnholt  Smith,  and  his 
enterprises  taking  some  $400  million  in  loans  from  the  bank.  The  in- 
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vestigation  also  revealed  that  the  Comptroller  of  the  Currency's  office 
had  been  aware  of  growing  insider  abuses  since  1962— some  11  years 
before  the  bank  had  to  close  its  doors— but  had  failed  to  take  defini- 
tive action. 

The  next  year,  the  $5  billion  Franklin  National  Bank  in  New  York 
collapsed,  supplanting  U.S.  National  as  the  Nation's  biggest  bank 
failure.  In  1975,  Hamilton  National  Bank  of  Chattanooga,  the  flag- 
ship of  a  multistate  bank  holding  company,  closed  its  doors. 

These  three  big  bank  failures  in  scattered  regions  of  the  Nation 
brought  renewed  press  and  public  interest  in  banking  and  bank  regula- 
tion and,  in  early  1976,  the  Washington  Post  and  the  New  York  Times 
revealed  a  series  of  confidential  records  from  the  banking  agencies  on 
problem  banks  and  bank  holding  companies. 

Responding  to  the  growing  revelations  of  serious  banking  problems, 
the  committee  in  1976  ordered  the  General  Accounting  Office  to  con- 
duct a  study  of  all  three  Federal  banking  agencies  and  launched  a 
massive  series  of  studies  and  hearings  on  the  structure,  powers,  and 
operation  of  financial  institutions  and  the  regulatory  system — the 
FINE  study  (Financial  Institutions  and  the  Nation's  Economy). 
Both  the  FINE  and  GAO  reports  clearly  established  the  need  for 
change  and  reform  of  the  statutory  and  administrative  approach  to 
Federal  regulation  of  financial  institutions. 

The  committee's  body  of  knowledge  on  banking  and  savings  and 
loan  problems  was  expanded  in  late  1976  in  field  hearings  conducted 
m  Texas  by  the  Subcommittee  on  Financial  Institutions  Supervision, 
Regulation  and  Insurance.  This  investigation  centered  on  the  rapid 
takeover  and  sale  of  banks  in  the  Southwest  which  became  known  as 
the  Texas  Rent-A-Bank  scandal.  The  insider  abuses,  spawned  in  the 
aftermath  of  these  quickie  and  unregulated  transfers  of  ownership, 
brought  down  two  State  banks  and  resulted  in  the  conviction  of  a 
number  of  bank  officers  and  directors. 

In  mid- 1977,  banking  problems  moved  back  to  the  front  pages  with 
the  revelation  of  massive  insider  dealings  involving  Bert  Lance  while 
he  served  as  a  bank  officer  in  Georgia  before  becoming  director  of  the 
Office  of  Management  and  Budget.  These  revelations  were  brought 
into  American  homes  through  television  and  provided  a  cram  course 
tor  millions  of  families  on  the  day-to-day  activities  of  a  bank  insider. 
^  V  irtually  all  of  the  revelations  of  what  has  become  known  as  the 
Lance  affair"  covered  activities  and  banking  problems  that  had  been 
discussed,  studied  and  investigated  for  many  years  by  the  committee 
and  which  fill  volume  after  volume  of  printed  records. 

Since  financial  institutions  provide  the  lifeblood  of  communities- 
money  and  credit— the  public's  need  for  laws  to  assure  a  safe,  sound, 
and  responsive  financial  system  is  obvious.  The  credit  and  money 
powers  of  a  banking  institution  can  often  decide  whether  there  are 
jobs,  whether  a  local  industrial  plant  can  stay  afloat,  whether  a  small 
businessman  can  get  the  needed  funds  to  modernize,  whether  the 
farmer  will  have  the  loans  to  plant  and  market  his  crops  and  whether 
the  individual  consumer  has  a  chance  to  own  a  home  or  to  send  his 
children  to  school.  ^Mien  these  bank  services  are  lost  or  diminished 
through  failures,  abuses,  anticompetitive  situations,  mismanagement, 
or  poor  regulation  the  impact  on  a  community  and  a  neighborhootl  can 
be  severe. 
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H.R.  13471  addresses  the  banking  problems  which  have  become  so 
evident  in  recent  years  and  provides  the  machinery  to  assure  that 
financial  institutions  live  up  to  the  promises  of  their  charter  to  serve 
the  public  in  a  safe,  sound,  and  responsive  manner. 

INSIDERS— RESTRICTIONS  AND  RESPONSIBILITIES 

Problem  banks  and  insider  abuses  have  been  virtually  synonomous. 
Nothing  appears  more  oft«n  on  the ,  fever  charts  of  sick  financial 
institutions  than  self-dealing  ailments. 

The  first  item  on  loan  problems  called  to  the  attention  of  examiners 
in  the  Comptroller's  Handbook  on  Examination  Procedure  is  "self- 
dealing".  The  Comptroller  warns  his  examiners : 

Self-dealing  is  involved  in  almost  all  serious  problem  bank 
situations.  It  is  generally  found  in  the  form  of  an  overexten- 
sion of  credit  on  an  unsound  basis  to  large  shareowners,  or 
their  interests,  who  have  improperly  used  their  positions 
as  owners  to  take  money  from  the  bank  in  the  form  of  un- 
justified loans  (or  sometimes  as  fees,  salaries,  or  payments 
for  goods  or  service).  Active  officers  who  hold  their  positions 
at  the  pleasure  of  the  board  and  shareowners  are  subject  to 
influence  and  therefore  are  not  usually  in  a  position  to  evalu- 
ate and  reject  these  credits  on  the  same  basis  as  the  credit 
requests  of  other  bank  customers.  In  a  situation  of  this  nature, 
active  management  will  often  vigorously  defend  the  unsound 
loans  or  other  self-dealing  practices  perpetrated  upon  the 
bank  by  the  owners. 

Your  committee's  bill  provides  a  reasonable  response  to  the  prob- 
lems associated  with  insider  abuses  of  financial  institutions  and  to  the 
recognition  that  insiders  have  a  special  duty  with  resj^ject  to  their 
institutions.  Specifically,  the  bill  places  restrictions  on  insider  loans 
from  their  banks  and  from  their  bank's  correspondent  banks ;  regulates 
interlocking  directorships;  and  provides  statutory  language  spelling 
out  the  board  of  directore'  responsibilities  with  respect  to  insider 
loans.  The  bank  regulatoi-y  agencies  have  requested  limits  on  insider 
loans  to  help  them  curb  the  practices  which  have  led  to  serious  banking 
problems. 

A.  Loans  To  Insiders  From  Their  Own  Banks 

Under  current  law,  few  restrictions  exist  on  insider  loans.  This  has 
created  a  banking  system  in  which  an  insider  or  group  of  insiders,  if 
they  want  to  use  their  institution's  funds  for  their  own  purposes, 
rather  tlian  providing  services  for  a  wider  community,  can  borrow 
almost  unlimited  amounts  of  funds  on  terms  and  conditions  which 
other  nonaffiliated  individuals  may  not  be  able  to  secure.  Not  only  can 
this  create  discriminatory  anticompetitive  lending  policies,  but  it 
has  been  the  leading  factor  in  bank  failures. 

The  National  Banking  Act  does  limit  loans  to  a  single  borrower  to 
10  percent  of  capital  accounts  of  a  national  bank  but  this  limit  does 
not  require  aggregation  of  loans  to  affiliated  companies  or  their  polit- 
ical committee.  Thus,  one  borrower,  by  using  affiliated  companies  or 
entities  may  borrow  amounts  far  exceeding  the  base  limit. 
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State  laws  have  varying  standards  and  definitions  concerning  single 
borrower  and  insider  limits,  with  many  ranging  from  25%  of  capital 
accounts  and  up.  Although  self-dealing  and  insider  abuses  have  been 
demonstrated  to  be  the  No.  1  cause  of  banking  problems  and  failures 
and  thus  the  No.  1  impact  on  the  Federal  insurance  fund,  existing 
Federal  law  provides  no  real  industrywide  control  over  this  practice. 

Efforts  to  exempt  9,000  State-chartered  bank  from  limits  on  insider 
borrowing  were  rejected  on  a  26-to-16  vote  and  your  committee  decided 
that  all  banks — insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion— should  be  treated  on  an  equal  basis. 

In  considering  effective  regulation,  the  need  to  include  State- 
chartered,  federally  insured  institutions  under  this  provision  is  inten- 
sified by  the  fact  that  80  percent  of  the  failures  between  1970  and  1976 
were  State-chartered  banks. 

State-chartered  banks  maintain  over  $400  billion  in  deposits,  a  sub- 
stantial portion  insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion. With  the  magnitude  of  this  potential  impact  on  the  insurance 
fund,  your  committee  believes  that  the  FDIC  and  the  Federal  Re- 
serve should  have  a  full  range  of  powers  to  limit  insider  abuses  in  in- 
stitutions over  which  they  have  supervisory  jurisdiction. 

The  inclusion  of  federally  insured  institutions  under  the  10-percent 
limitation  assures  that  bank  insiders  in  a  given  community  or  area 
will  be  treated  alike.  Your  committee  believes  that  this  uniform  stand- 
ard will  make  it  much  easier  for  examiners  to  establish  control  over  in- 
sider abuses  and  to  back  up  their  enforcement  efforts  w^ith  bank  in- 
siders. The  efforts  to  provide  a  new  emphasis  on  control  of  insider 
abuses  are  compromised  when  the  insiders  of  a  bank  on  one  side  of  the 
street  may  borrow  three  times  as  much  from  their  institution  as  the 
officers  and  other  insiders  may  at  the  bank  across  the  street — as  would 
be  the  case  if  different  limitations  applied  to  state  banks. 

The  importance  of  equal  treatment  among  the  various  classes  of 
banks  is  further  highlighted  by  the  fact  that  many  holding  companies 
have  a  multitude  of  different  institutions  under  their  ownership.  It 
is  not  uncommon  for  bank  holding  companies  to  have  national  banks. 
State  member  banks,  and  State  nonmember  banks  within  their  struc- 
ture. Clearly,  all  of  these  subsidiary  institutions  have  an  impact  on  the 
holding  company  regardless  of  whether  they  are  National  or  State 
banks  and  the  application  of  varied  insider  standards  could  only  com- 
plicate the  already  difficult  problems  associated  with  regulations  of 
holding  companies. 

Viewing  the  overall  banking  situation,  the  Federal  Deposit  Insur- 
ance Corporation's  study  on  bank  failures  between  1960  and  1975 
demonstrated  that  insider  loans  were  the  principal  cause  of  almost  60 
percent  of  those  failures.  A  review  of  the  summaries  of  formal  agree- 
ments or  cease-and-desist  orders  by  bank  sui)ervisors  against  banks 
over  the  last  5  years  indicates  that  insider  abuses  are  a  significant  fac- 
tor leading  to  the  imposition  of  such  agreements  and  orders.  Discus- 
sions of  problem  bank  lists  also  provide  evidence  that  insider  self- 
dealing  is  a  major  reason  for  the  deterioration  of  a  bank's  condition. 

Evidence  from  failed  bank  investigations  and  the  1977  FDIC  survey 
of  banking  practices  indicate  that  not  only  is  the  volume  of  insider 
lending  a  problem  but  also  the  gi-anting  of  preferential  terms  and 
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conditions  on  these  loans.  Interest  rates  l>elow  that  charged  other 
customers  of  the  bank,  liberal  repayment  terms,  and  the  granting  of 
loans  in  situations  in  which  other  customers  would  not  be  found  credit- 
worthy, have  all  been  documented  in  hearings,  records,  and  surveys. 

H.R.  18471  would  place  insiders  on  the  same  level  with  the  banking 
public  and  they  would  no  longer  be  saved  preferential  spots  in  line 
before  the  loan  windows. 

The  provisions  of  H.R.  13471  impose  the  following  restrictions  on 
insider  loans  : 

1.  Each  executive  officer  and  each  10-percent  stockholder  would 
be  limited  to  loans  totaling  no  more  than  10  percent  of  capital  and 
paid-in  and  unimpaired  surplus  of  their  bank.  The  10  percent 
limit  for  each  officer  and  stockholder  would  ineliule  loans  to  the 
officer  or  stockholder,  loans  to  his  affiliated  companies,  and  loans 
to  his  political  of  campaign  committees  which  are  under  his  con- 
trol or  which  operate  for  his  benefit.  Thus,  these  insiders  would 
be  subject  to  an  aggregation  rule.  The  total  of  loans  to  one  insider, 
his  affiliated  companies,  and  his  political  or  campaign  committees 
could  not  exceed  10  percent  of  the  capital  accounts  of  the  bank. 

The  10  percent  of  capital  accounts  figure  is  intended  to  be  a 
ceiling  and  should  individual  bank  i:)olicy  or  State  law  apply  a 
lower  limit,  that  limit  would  apply. 

One  special  exception  is  made  for  small  banks.  In  banks  located 
in  a  city,  town,  or  village  of  less  than  30,000  in  population,  stock- 
holders would  not  be  subject  to  the  loan  aggregation  rule  iniless 
they  owned  18  percent  of  any  class  of  voting  securities  of  the 
bank.  This  exception  was  included  to  facilitate  the  infusion  of 
capital  into  banks  located  in  areas  where  capital  is  in  short  supply. 

The  bill's  language  also  defines  executive  officer  by  referring 
to  the  use  of  that  term  in  the  Federal  Reserve  Act.  Based  on  that 
act,  the  Board  of  Governors  has  provided  regulations  which  state 
that  an  executive  officer  is  "an  officer  who  participates  or  has  au- 
thority to  participate,  otherwise  than  in  the  capacity  of  a  director, 
in  major  policymaking  functions  of  the  bank,  regardless  of 
whether  he  has  an  official  title  or  whether  his  title  contains  a 
designation  of  assistant  and  regardless  of  Avhether  he  is  serving 
without  salary  or  other  compensation.''  That  definition  and  ex- 
amples provided  in  the  regulation  would  govern  this  ])rovisiom 

2.  Insured  banks  would  be  prohibited  from  paying  overdrafts 
of  executive  officers  and  directors.  As  the  so-called  Lance  affair 
highlighted,  and  as  studies  of  failed  and  problem  banks  docu- 
ment, overdrafts  by  insidei-s  are  not  infrequent  occurrences  in 
such  situations.  This  bill  offers  a  sim])le  solution — overdrafts  are 
prohibited.  The  languaare  does  provide  that  the  tei-m  "pay  an  over- 
draft" does  not  include  a  preauthorized  in^'ttten.  extension  of 
credit  (such  as  a  check-o-matic  or  other  line  of  credit  tied  to  a 
checking  account)  or  to  a  irrittcn  preauthorized  transfer  of  funds 
from  another  account  of  the  insider  at  that  bank. 

3.  The  bill  also  requires  all  insider  loans,  including  those  to 
directors  who  are  not  also  officers  or  stockholders,  to  be  non- 
preferential.  Thus,  the  terms  of  such  loans,  including  rates  and 
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collateral,  must  be  substantially  the  same  as  those  prevailing  at 
the  time  the  loan  is  granted  for  comparable  transactions  with 
other  persons.  Unfavorable  features  such  as  a  more  than  normal 
risk  of  repayment  would  also  be  prohibited. 

B.  Loans  To  Insidei's  From  Correspondent  Banks 

The  hearings  last  fall  into  the  atfairs  of  insiders  at  several  Georgia 
banks  indicated  that  bank  insiders  often  received  substantial  loans 
from  banks  which  maintained  their  bank's  correspondent  accounts. 
Often  these  loans  were  on  preferential  terms  and  conditions  as  com- 
pared to  transactions  with  individuals  who  did  not  have  such  account 
relationships.  This  information  builds  upon  that  developed  during 
other  investigations  and  hearings. 

Many  bank  regulators  and  some  U.S.  attorneys  have  been  concerned 
for  many  years  about  the  possible  misuse  of  bank  funds  through  corre- 
spondent accounts.  At  times,  such  accounts  have  appeared  to  be  little 
more  than  a  means  of  securing  loans  for  bank  insiders  rather  than 
being  balances  used  to  provide  check  clearing  and  other  services 
associated  with  a  correspondent  relationship. 

In  the  Dallas  region  of  the  FDIC  alone,  several  hundred  cases  were 
referred  to  the  U.S.  attorney  over  a  3-year  period.  While  other  regions 
have  not  experienced  these  problems  to  that  degree,  there  are  few 
areas  where  questions  have  not  been  raised  about  whether  correspon- 
dent accounts  were  helping  the  bank  or  the  bank's  insiders. 

Since  written  policies  governing  the  operation  of  correspondent 
accounts  are  not  universally  used  in  the  banking  system  and  because 
the  kind  of  evidence  needed  to  prosecute  bank  insiders  for  misapplica- 
tion of  bank  funds  tlirough  utilization  of  correspondent  accounts  has 
been  difficult  to  pin  down,  the  committee  and  the  banking  agencies 
recognized  a  need  for  legislation  which  would  insure  that  correspon- 
dent accounts  are  used  for  the  benefit  of  the  bank.  The  bill  uses  the 
concept  developed  with  respect  to  loans  to  insiders  from  their  own 
banks.  That  is,  loans  based  on  a  correspondent  relationship  may  not 
be  granted  on  preferential  terms  and  conditions. 

Title  VIII  provides  that : 

1.  A  bank  which  holds  a  correspondent  account  for  another 
bank  may  not  make  a  loan  to  an  executive  officer,  director,  or  10 
percent  stockholder  of  that  other  bank  unless  the  extension  of 
credit  is  on  substantially  the  same  terms  as  those  prevailing  for 
comparable  transactions  with  other  persons  and  does  not  in- 
volve more  than  normal  risk  of  repayment  or  present  other  un- 
favorable features ; 

2.  A  bank  which  has  an  extension  of  credit  outstanding  to  an 
insider  of  another  bank  may  not  open  a  correspondent  account 
for  that  other  bank  unless  the  extension  of  credit  outstanding  is 
nonpreferential ; 

3.  A  bank  which  has  a  correspondent  account  at  another  bank 
may  not  extend  credit  to  insiders  of  that  bank  unless  the  loans  are 
nonpreferential ; 

4.  A  bank  which  has  loans  outstanding  to  insiders  of  another 
bank  may  not  open  a  correspondent  account  at  that  other  bank 
unless  the  extensions  of  credit  to  that  other  bank's  insiders  are 
nonpreferential. 
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Your  committee  believes  that  this  approach  to  the  correspondent 
account/insider  loan  problem  is  a  reasonable  one.  Correspondent  ac- 
count relationships  can  continue  but  any  loans  to  a  bank's  insiders 
based  on  the  existence  of  such  a  correspondent  relationship  must  be 
nonpreferential. 

C.  Interlocking  Directors 

Existing  law  dealing  with  interlocking  directorships  among  finan- 
cial institutions  is  outdated  and  H.R.  13471  attempts  to  bring  this 
important  area  in  line  with  the  current  realities  of  geography,  popu- 
lation and  the  state  of  the  financial  community. 

The  current  proscriptions  apply  only  to  banks  and  are  tied  to  an 
outmoded  concept  of  market  area.  Numerous  studies  by  this  and  other 
committees  of  the  Congress  have  dociunented  the  types  of  interlock- 
ing directorships  which  exist  in  the  financial  community  and  have 
expressed  concern  about  their  adverse  effect  upon  competition. 

Your  committee  believes  that  the  public's  interest  is  served  by 
competition  and  that  this  is  particularly  important  in  an  industry 
where  competition  is  already  diminished  by  limited  chartering  and 
other  regulatory  protections. 

Anticompetitive  interlocks  can  have  an  impact  on  the  flow  of  credit 
and  financial  policies  and  practices  to  the  detriment  of  communities, 
neighborhoods,  small  businessmen,  home  buyers,  farmers,  consumers, 
and  others  in  need  of  credit  on  the  best  terms  possible. 

In  recent  years,  the  financial  community  has  talked  a  great  deal 
about  innovation  and  ncAv  competition  at  the  retail  level  of  banking. 
This  innovation  and  competition,  however,  will  have  little  benefit  to 
the  bank  customer  if  the  financial  institutions  controlling  these  serv- 
ices and  serving  these  areas  have  the  same  tight  membership  on  their 
boards  of  directors,  making  the  same  policies,  and  balancing  their 
conflicting  interests. 

The  Board  of  Governors  of  the  Federal  Reserve  System  with  the 
support  of  the  other  financial  institution  regulatory  agencies  pro- 
posed a  substantial  revision  of  interlocking  directorship  standards  in 
1976.  Those  recommendations  recognized  that  interlocking  rela- 
tionships may  reduce  competition. 

Your  committee  has  built  upon  these  recommendations  and  pro- 
vided new  restrictions  upon  interlocks.  Basically,  the  in-ovision  r>ro- 
hibits  interlocks  within  the  same  standard  metropolitan  statistical 
area  or,  in  areas  outside  an  SMSA,  in  the  same  city,  town,  or  village 
or  in  any  city,  town,  or  village  contiguous  or  adjacent  thereto,  and  has 
a  prohibition  based  on  size  regardless  of  geographic  area. 

More  specifically.  Title  II,  does  the  following: 

1.  It  expands  the  present  prohibition  on  bank  to  bank  inter- 
locks to  include  interlocks  between  all  kinds  of  depository  insti- 
tutions— banks,  savings  and  loans,  credit  unions,  mutual  savings 
banks,  and  their  holding  companies ; 

2.  It  limits  coverage  to  management  officials  rather  than  any 
employee  of  a  financial  institution; 

3.  Interlocks  are  prohibited  if  the  institutions  are  in  the  same 
SMSA;  or  the  same  city,  town,  or  village;  or  in  any  city,  town, 
or  village  contiguous  or  adjacent  thereto.  For  institutions  with 
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less  than  $20  million  in  assets,  the  SMSA  market  area  will  not 
apply.  Rather,  they  will  be  subject  to  the  city,  town,  or  village 
test. 

4.  Prohibits  interlocks  between  a  depository  institution  with 
$1  billion  in  assets  and  a  depository  institution  with  $500  million 
in  assets  regardless  of  geographic  area ; 

5.  Exemptions  are  provided  for  affiliated  companies,  trust 
companies  wholly  owned  by  mutual  savings  banks,  banker's  banks 
either  owned  by  other  banks  or  officials  of  other  banks  (banker's 
banks  are  institutions  formed  to  provide  services  for  other  de- 
pository institutions  and  not  the  public),  depository  institutions 
placed  in  liquidation  or  in  the  hands  of  a  receiver,  credit  unions 
being  served  by  officials  of  another  credit  union,  and  Edge  Act 
corporations ; 

6.  The  provision  grandfathers  existing  interlocking  director- 
ships for  a  period  of  10  years  from  the  date  of  enactment  thus 
giving  all  affected  directors  a  generous  period  of  time  within 
which  to  bring  themselves  into  compliance  with  the  provisions 
of  the  title.  After  enactment,  if  a  change  in  circumstances  brings 
a  management  official  into  violation  of  the  title  the  financial 
institution  regulatory  agencies  have  authority  to  allow  up  to 
15  months  for  that  official  to  come  into  compliance  with  the  title ; 

7.  The  title  places  authority  to  enforce  the  provisions  with 
respect  to  each  type  of  depository  institution  in  the  hands  of 
the  primary  regulator  for  each  depository  institution  and  au- 
thorizes those  agencies  to  refer  violations  to  the  Attorney  General 
who  shall  have  authority  to  enforce  compliance  with  the  title; 

8.  The  provisions  make  conforming  changes  to  the  cease-and- 
desist  powers  of  the  agencies  so  that  they  may  use  those  powers 
to  enforce  the  title ; 

9.  Rules  and  regulations,  including  rules  and  regulations  to 
permit  interlocks  which  would  otherwise  be  prohibited,  may  be 
prescribed  by  the  five  depository  institution  regulatory  agencies 
for  the  institutions  they  regulate.  Thus,  the  agencies  will  have 
authority  to  exempt  interlocks  from  the  prohibitions  of  the  title 
if  the  agency  establishes  that  such  an  exemption  has  a  pro- 
competitive  effect. 

D.  Insider  Responsihilities 

Your  committee's  bill  not  only  places  restrictions'upon  the  activities 
of  insiders,  including  directors,  but  re-emphasizes  that  boards  of 
directors  of  financial  institutions  have  a  fiduciary  responsibility  for 
the  institution  they  are  managing.  Service  on  a  board  of  directors  is 
not  simply  an  honorary  position.  It  is  a  position  charged  with  the 
responsibility  for  the  operations  of  the  institution,  for  tlie  safety  of 
depositor's  money,  for  the  stockholders'  investments,  and  for  fulfilling 
its  charter's  commitment  to  serve  a  community. 

The  responsibilitie^s  of  directors  are  made  x^vy  clear  in  the  Comp- 
troller's Handbook  of  Examination  Procedure: 

Directors  have  been  i)la('ed  in  i)ositions  of  trust  by  the 
.shareholders  of  the  bank.  Both  statutory  and  common  law 
have  placed  responsibility  for  the  management  of  banks. 
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whether  it  involv^es  the  lending  or  investing  function,  pro- 
tection against  interaal  fraud,  or  any  other  banking  activity, 
firmly  and  squarely  on  the  board  of  director.  The  director 
of  a  national  bank  may  delegate  the  day-to-day  routine  of 
conducting  the  bank's  business,  but  they  camiot  delegate  to 
their  officers  and  employees  responsibility  for  the  conse- 
quences resulting  from  unsound  or  imprudent  policies  and 
practices.  The  directorate  is  responsible  to  its  shareholders 
and  depositors  for  safeguarding  their  interests  through  the 
lawful,  informed,  efficient,  and  able  administration  of  the 
institution  .  .  .  Unless  bank  directors  realize  the  impor- 
tance of  their  position  and  act  accordingly,  they  are  failing 
to  discharge  their  obligations  to  the  shareholders  and  deposi- 
tors, and  failing  to  take  advantage  of  their  opportunity  to 
exercise  a  sound  and  beneficial  influence  on  the  economy  of 
their  community. 

One  provision  of  the  bill  requires  that  an  institution's  board  of 
directors  will  be  fully  aware  of  insider  transactions  at  their  institu- 
tion. All  loans  to  officers,  directors,  or  10  percent  stockholder,  to  their 
affiliated  companies,  and  to  their  political  or  campaign  committees, 
when  they  are  in  excess  of  $25,000,  must  be  approved  in  advance  by 
a  majority  of  the  board  of  director  of  the  bank  with  the  interested 
party  absent  during  such  consideration.  This  requirement  will  assure 
that  a  board  knows  how  much  insiders  are  borrowing  and  that  they 
can  fulfill  their  fiduciary  responsibility  to  the  institution. 

The  interlocking  direxjtorship  title  described  alx)ve  also  enforces 
the  concept  that  a  board  of  directors  has  a  responsibility  for  its  in- 
stitution's service  within  a  community  undiminished  by  anti-competi- 
tive ties  to  other  depository  institutions. 

Title  VIII  (correspondent  accounts)  not  only  requires  that  loans 
to  other  bank's  insiders,  based  on  a  correspondent  relationship,  be 
nonpreferential,  but  also  requires  insider  to  take  steps  to  assure  that 
their  board  of  directors  is  fully  aware  of  such  loan  relationships.  Ex- 
ecutive officers  and  10  percent  stockholders  are  required  to  provide 
annually  to  their  board  of  directors  a  detailexl  report  on  all  their  loans 
from  correspondent  banks. 

This  report  would  include  loans  to  the  insider,  to  his  affiliated  com- 
panies, to  his  political  or  campaign  conmiittees,  and  the  terms  and 
conditions  of  such  loans.  In  addition,  the  board  of  director  of  each 
bank  would  be  required  to  compiki  all  such  reports  and  file  them  an- 
nually with  their  bank  regulatory  agency.  Thus,  the  insider  receiving 
loans  from  a  correspondent  bank  has  a  duty  to  report  such  loan  rela- 
tionships to  his  l)oard  and  the  board  has  a  duty  to  examine  these 
I'eports  and  to  be  cognizant  of  this  aspect  of  banking. 

SUPERVISORY  POWERS  OVER  FINANCIAL 
INSTTIUTIONS 

As  previously  noted,  the  many  hearings  and  investigations  into 
bank  failures  and  banking  problems  have  supported  the  need  for 
additional  and  sharper  power  for  the  Federal  supei-visoi*y  agencies. 
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Studies  of  the  General  Accounting  Office,  including  the  recently  re- 
leased report  entitled,  ^^Savings  and  Loan  Associatwns:  Changes 
Needed  in  the  Regulation  of  Their  Service  Corf  orations  ^^  have  also 
supported  the  need  for  new  and  upgraded  supei-visory  powers. 

Eegulatory  agencies  have  often  contended  that  their  ability  to  con- 
trol abuses  by  insiders  and  to  see  that  financial  institutions  are  op- 
erated in  a  safe  and  sound  manner  are  too  limited.  The  hearing  rec- 
ords are  filled  with  statements  that  the  agency  has  the  choice  of  either 
jawboning — sending  letters  to  officials  asking  for  their  cooperation  in 
correcting  problems — or  using  a  blunderbuss  on  the  institution. 
Agency  officials  have  asked  for  powers  which  lie  somewhere  between 
these  two  approaches  so  that  they  can  tailor  solutions  and  responses 
to  specific  problems  and  thus  more  effectively  do  their  job.  The  bill 
provides  the  agencies  with  those  tools,  and  its  expects  the  regulatory 
agencies  to  vigorously  utilize  those  powers  to  make  the  nation's  finan- 
cial institutions  function  properly. 

H.R.  13471  gives  the  agencies  four  major  tools:  civil  money  penal- 
ties; improved  cease-and-desist  authority;  improved  removal  and 
suspension  of  insider  statutes;  and  control  over  changes  in  control 
of  financial  institutions. 

A.  Civil  Money  Penalties 

The  banking  agencies  have  made  sound  argimients  in  support  of  au- 
thorization for  imposing  civil  money  penalties  for  violations  of  laws, 
rules,  and  orders.  A  monetary  penalty  tied  to  a  violation  can  give  an 
agency  the  flexibility  it  needs  to  secure  compliance  by  individuals  or 
institutions.  Presently,  an  agency  is  often  faced  with  the  option  of 
having  to  ignore  a  violation  or  imposing  a  penalty  it  often  considers 
to  be  overkill.  A  cease-and-desist  action  against  an  institution  or  re- 
ferral of  a  possible  criminal  action  may  be  too  severe  for  the  criticized 
action.  Dailv  money  penalties  should  serve  as  deterrents  to  violations 
of  laws,  rules,  regulations,  and  orders  of  the  agencies.  The  bill,  for 
example,  provides  civil  money  penalties  for  violations  of: 

1.  Section  22  and  2?>A  of  the  Federal  Reserve  Act.  These  sec- 
tions place  limitations  on  loans  by  member  banks  to  affiliates  and 
on  loans  to  member  bank  insiders; 

2.  Section  19  of  the  Federal  Reserve  Act.  This  section  prescribes 
limitations  on  the  rate  of  interest  paid  on  deposits  and  sets 
reserve  reouirements  for  member  banks; 

3.  The  National  Banking  Act.  This  act  sets  the  standards  for 
operating  national  banks: 

4.  Tlie  Bank  Holding  Company  Act  and  the  Savings  and  Loan 
Holding  Company  Act ; 

5.  Insider  loan  limitations  of  state  non-member  banks; 

6.  Final  cease-and-desist  orders  issued  by  the  financial  institu- 
tion reqrulatory  asfencies; 

7.  The  non preferential  loan  requirements  of  Title  VIII  of  tlie 
bill; 

8.  The  change  in  bank  or  savings  and  loan  control  titles  of  the 
bill.  . 

The  committee  has  provided  that  civil  monev  penalties  will  take 
effect  upon  enactment  and  will  only  apply  to  violations  which  occur 
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after  that  date.  In  addition,  the  provisions  require  that  the  penalties 
may  only  be  assessed  and  collected  by  written  notice  with  the  oppor- 
tunity for  a  hearino;  under  the  Administrative  Procedure  Act  and  with 
the  ri^ht  to  appeal  a  decision  to  the  U.S.  Circuit  Court  of  Appeals. 
There  is  also  a  requirement  that  the  agency,  in  determining  the  amount 
of  the  penalty  to  be  assessed  "shall  take  into  account  the  appropriate- 
ness of  the  penalty  with  respect  to  the  size  of  the  financial  resources 
and  good  faith  of  the  institution  or  person  charged,  the  gravity  of  the 
violation,  the  history  of  previous  violations,  and  such  other  matters  as 
justice  may  require".  Your  committee  believes  that  these  requirements 
will  assure  that  the  agencies  are  not  arbitrary  and  capricious  in  their 
use  of  civil  money  penalties. 

B.  Cease-and- Desist  Authority  Against  Individuals 

Under  present  law,  the  financial  institution  regulatory  agencies  may 
issue  a  cease-and-desist  order  against  an  institution.  In  many  cases,  the 
agencies  have  argued,  this  may  be  inappropriate.  For  example,  a  bank 
which  is  controlled  by  one  major  stockholder  who  is  firmly  in  control 
of  the  day-to-day  management  of  the  bank  could  be  unjustly  tainted 
if  a  cease-and-desist  order  is  entered  against  the  institution  when  the 
practices  which  are  to  be  stopped  by  the  order  may  have  been  the  sole 
resix>nsibility  of  the  stockholder. 

A  more  reasonable  approach  would  be  to  institute  ceavse-and-desist 
proceedings  against  the  individual  rather  than  the  bank.  H.R.  13471 
provides  the  agencies  with  this  option.  As  with  the  civil  money  pen- 
alty provisions,  due  process  is  provided  by  requiring  opportunity  for 
a  hearing  and  appeal. 

C  Removal  and  Suspension  of  Insiders 

The  agencies  have  also  forcefully  stated  that  present  law  authoriz- 
ing removal  of  an  insider  from  his  position  is  unduly  restrictive  upon 
the  agencies  in  their  perforaiance  of  their  duties  to  insure  that  the 
nation  has  a  safe  and  sound  banking  system.  Pi-esently,  an  individual 
may  be  removed  only  on  a  showing  that  the  indi^'idual  is  engaging  in 
unsafe  and  unsound  practices  which  have  an  adverse  effect  on  the 
institution  and  that  the  individual's  activities  involve  personal  dishon- 
esty. This  standard  has  hampered  the  agencies  in  their  efforts  to  take 
timely  action  to  make  certain  that  individuals  whose  actions  are  seri- 
ously damaging  the  institution  may  be  remo\-ed  from  their  positions. 

Your  committee  has  provided  statutory  language  which  will  give 
the  regulatory  agencies  a  less  burdensome  test  under  which  they  may 
institute  removal  proceedings.  The  provisions  would  authorize  re- 
moval when  an  individual  has  evidenced  personal  dishonesty  (current 
standard)  or  has  demonstrated  willful  or  continuing  disregard  for 
the  safety  and  soundness  of  the  financial  institutions. 

This  new  standard  will  allow  the  agencies  the  opportunity  to  move 
against  individuals  who  may  not  be  acting  in  a  fraudulent  manner  but 
who  are  nonetheless  acting  in  a  manner  which  threatens  the  soundness 
of  their  institution.  As  with  the  other  powers  given  the  agencies,  re- 
quirements for  due  process  are  built  into  the  removal  statute. 

The  languge  in  the  bill  also  corrects  existing  law  with  respect  to  re- 
moval and  suspension  of  individuals  indicted  or  convicted  of  specified 
crimes.  In  the  Feinherg  v.  FDIC  case,  the  court  held  that  the  suspen- 


19 

sion  and  removal  statute  was  deficient  since  it  did  not  provide  oppor- 
tunity for  hearing  and  review  of  an  agency's  action.  Under  the 
proivsions  of  H.R.  13471  an  individual  will  now  have  that  opportunity. 

D.  Holding  Companies 

Recent  years  have  seen  a  rapid  expansion  in  the  number  of  bank  and 
savings  and  loan  holding  companies.  This  expansion  has  not  been 
without  its  problems  howevei*.  These  holding  companies  have  moved 
out  from  traditional  banking  and  savings  and  loan  operations  to  en- 
compass operations  involving  mortgage  banking,  insurance,  factoring, 
real  estate  development,  and  other  areas.  Despite  arguments  that  hold- 
ing company  operations  are  sources  of  strength  for  subsidiary  deposi- 
tory institutions,  there  have  been  many  cases  in  which  the  holding 
company,  especially  through  its  nondepository  subsidiaries,  have  be- 
come financial  drains  on  banks  and  savings  and  loan  associations. 

For  example,  the  Hamilton  National  Bank  in  Chattanooga,  Tenn., 
was  part  of  a  holding  company.  That  bank  failed  as  result  of  uncon- 
trolled expansion  of  a  mortgage  subsidiary  of  its  holding  company. 
In  still  another  case,  Palmer  Bancshares  in  Florida  was  liquidated 
after  its  mortgage  and  real  estate  operations  threatened  to  bring  its 
subsidiary  banks  down.  The  Board  of  Governors  of  the  Federal  Re- 
serve System  whicli  regulates  bank  holding  companies  and  the  Federal 
Home  Loan  Bank  Board  have  requested  additional  authority  to  allow 
them  to  take  effective  action  to  preclude  such  situations  from  occur- 
ring. These  agencies  asked  for  the  power  to  require  divestiture  of  a 
nondepository  subsidiary  if  the  operation  of  that  subsidiary  threatens 
the  soundness  of  the  depository  institution  subsidiaries.  Your  commit- 
tee has  provided  these  agencies  with  that  authority. 

If  the  Federal  Reserve — in  the  case  of  bank  holding  companies — or 
the  FHLBB — in  the  case  of  savings  and  loan  holding  companies — has 
cause  to  believe  that  the  operation  of  a  nondepository  subsidiary  is  a 
serious  risk  to  the  financial  safety,  soundness,  or  stability  of  a  hold- 
ing company  subsidiary  depository  institution,  and  that  its  operation 
is  inconsistent  with  sound  banking  principles  or  wi^h  the  holding  com- 
pany statutes  or  with  the  Financial  Institutions  Supervisory  Act  of 
1966.  the  Federal  Reserve  or  the  FHLBB,  as  the  case  may  be,  can 
require  the  holding  company  to  divest  within  120  days  such  nondepos- 
itory subsidiary.  The  provision  does  require  that  due  notice  of  and 
opportunity  for  hearing  are  provided  before  the  agency  can  take  action. 

E.  Chanqe  in  Control  of  Insured  Insfitutionfi 

One  of  the  most  glaring  ga]>s  in  the  regulatory  structure  for  our  de- 
]X)sitory  institutions  is  the  lax?k  of  control  over  tra^nsfers  of  ownership 
of  banks  and  savings  and  loans  between  individuals  or  arroups  of  in- 
dividuals. "\^niein  an  institution  is  chartered,  when  it  applies  for  insur- 
ance of  accounts,  when  it  ])lans  to  merge  with  another  institution,  when 
it  wants  to  establish  a  branch,  or  when  it  becomes  part  of  a  holding 
company,  an  application  has  to  Ix^  filed  with,  and  approval  obtained 
from,  the  ap])ropriate  regulatory  authority. 

However,  when  an  individual  or  a  group  of  individuals  want  to  buy 
a  bank  or  a  savings  and  loan.  Federal  rejjulatory  acencies  have  no 
authority  over  i\\Q  transaction  even  though  the  institution  has  been 
granted  a  charter  and  has  deposit  insurance. 
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In  fact,  it  lias  only  been  since  1906  that  a  bank  or  a  savings  and  loan 
which  is  sold  has  to  file  with  the  institution's  primary  reofnlator.  a 
form  statinff  that  the  ownership  has  changed.  And  the  requirement  is 
after  the  fact. 

The  Sulx^ommittee  on  Financial  Institutions  conducted  field  hear- 
ings in  San  Antonio.  Tex.,  in  1976  into  the  failure  of  a  small  bank  in 
South  Texas.  Those  hearings  and  the  investigations  which  preceded 
it  produced  ample  evidence  that  additional  supervision  is  needed  in 
this  area.  Banks  were  bought  and  sold  like  used  cars  and  the  regulators 
considered  themselves  powerless  to  do  anything  al)out  what  became 
known  as  the  "Texas  Rent-A-Bank  Scheme.'' 

For  example,  one  individual  acquired  six  banks  in  less  than  a  year 
financed  primarily  with  borrowed  monev.  One  of  these  banks — the 
Citizens  State  of  Carrizo  Springs — was  forced  to  close  its  doors  be- 
cause the  new  owner  used  the  resources  of  the  bank  for  self-doaling 
purposes.  Other  individuals  and  gTou])s  in  the  South  and  Southwest 
were  discovered  to  be  buying  and  selling  banks  in  similar  transac- 
tions. The  regulators,  in  many  cases,  knew  veiT  little  about  the  new 
owners  of  the  institutions  they  were  to  regulate  and  in  some  cases  the 
banks  were  resold  tefore  the  regulators  had  gathered  information 
about  the  first  sale. 

In  recent  months,  public  concern  has  grown  about  such  takeovers. 
Stories  about  foreign  nationals  scouring  tlie  countn-side  for  banks 
and  savings  and  loans  to  buy  have  heightened  the  public's  concern.  The 
regulators  in  these  cases  find  it  even  more  difficult  to  secure  informa- 
tion about  acquiring  parties  since  the  individuals  involved  are  not 
U.S.  citizens. 

Clearly,  statutory"  language  is  needed  to  give  financial  institution 
regulators  authority  over  such  transfers  of  banks,  savings  and  loans, 
and  holding  companies.  Your  committee,  working  on  language  dcA'el- 
oped  by  the  Treasury  Department,  the  Comptroller  of  the  Currency, 
the  FDIC  and  the  Federal  Home  Loan  Bank  Board  has  developed 
statutory  language  which  will  accomplish  the  objective  of  giving  the 
regulatory  agencies  meaningful  powers  over  transfers  of  ownership 
of  depository  institutions  and  their  holding  companies. 

The  statutory  language  is  contained  in  title  VI:  Change  in  Bank 
Control  Act ;  and  title  VII :  Change  in  Savings  and  Loan  Control  Act. 
Both  titles  ])rovide  the  same  authority  over  transfers.  The  only  differ- 
ences reflect  the  need  for  language  that  recognizes  the  particular  regu- 
latory structure  for  the  two  industries.  Thus,  the  Bank  Control  title 
provides  that  notices  of  transfers  shall  l>e  filed  with  the  FDIC  for  non- 
member  banks;  with  the  Comptroller  for  National  Banks;  and  the 
Board  of  Governors  for  State  member  banks  and  for  holding  com- 
panies. The  Federal  Home  Loan  Bank  Board  has  sole  authority  over 
savings  and  loans  and  their  holding  companies.  Also,  the  savings  and 
loan  title  retains  the  existing  rei)orting  requirement  for  a  change  in 
control  or  management  for  mutual — nonstock  institutions — savings 
and  loan  associations. 

The  Change  in  (^ontrol  titles  provide  the  following : 

1.  "When  a  i)erson  seeks  to  acquire  control — power  to  vote  25 
percent  or  more  of  the  voting  stock  or  to  direct  the  management 
or  policies  of  an  institution — directly  or  indirectly  through  or  in 
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concert  with  one  or  more  persons,  that  person  must  file  a  written 
notice  with  the  appropriate  agency  60  days  prior  to  the  transfer. 
The  provision  considers  acquiring  control  to  mean  a  purchase, 
assignment,  transfer,  pledge,  or  other  disiX)sition  of  voting  stock. 
A  pledge,  however,  should  only  be  considered  a  transfer  of  con- 
trol if  the  pledgee  acquires  voting  control  of  the  bank  whose  stock 
is  pledged.  The  phrase  "other  disposition"  is  not  meant  to  include 
a  testamentary  and  intestate  transfer  of  bank  stock  representing 
voting  control.  If  an  owner  of  a  bank  plans  to  transfer  his  owner- 
ship in  a  will  to  his  family,  that  transfer  is  not  considered  a 
transfer  subject  to  the  provisions  of  these  titles. 

2.  The  titles  require  the  Federal  agencies  receiving  a  notice 
affecting  a  State-chartered  institution  to  forward  a  copy  to  the 
appropriate  State  regidatory  agency  and  allow  that  agency  to 
comment  on  the  ]:>roposal  and  to  take  its  views  into  account  in  its 
consideration  of  the  proposal ; 

3.  A  notice  filed  pursuant  to  these  titles  must  contain  detailed 
information  about  the  purchasers.  This  is  clearly  an  improvement 
over  the  current  situation  in  which  a  regidator  may  he.  forced  to 
rely  upon  newspaper  articles  or  second-  and  third-hand  informa- 
tion. Specifically,  information  on  the  acquiring  pereon,  his  back- 
ground, his  material  business  activities,  and  any  pertinent  legal 
proceedings,  statements  of  assets  and  liabilities  for  the  preceding 
5  years — prepared  in  accordance  with  generally  accepted  account- 
ing i)rinciples — the  terms  and  conditions  of  the  acquisition;  de- 
tailed information  about  the  financing  of  the  acquisition ;  descrip- 
tions of  any  plans  or  proposals  to  make  major  changes  in  the 
institution  being  acquired ;  the  identity  and  background  of  anyone 
employed  to  solicit  stockholders  about  the  acquisition;  copies  of 
tender  offers  or  advertisements  about  tender  offers;  and  other 
relevant  information  as  determined  by  regulation  or  specific 
request  by  the  agency  must  be  included  in  the  notice; 

4.  The  agencies  are  given  the  authority,  within  the  60-day 
period,  to  disapprove  a  proposed  acquisition  if  the  acquisition 
would  result  in  a  monopoly  or  be  in  furtherance  of  an  attempt  to 
monopolize  the  banking  or  savings  and  loan  business;  the  effect  of 
the  acquisition  would  be  to  substantially  lessen  competition  in  any 
section  of  the  country  unless  the  anticompetitive  effects  are  clearly 
outweighed  by  the  public  interest;  the  financial  condition  of  an 
acquiring  party  jeopardizes  the  financial  stability  of  the  institu- 
tion or  seriously  threatens  the  interest  of  depositors;  the  compe- 
tence, experience,  or  integrity  of  an  acquiring  party  or  designated 
management  official  is  not  in  the  interest  of  the  depositors  or  the 
public ;  or  a  person  filing  a  notice  fails,  neglects,  or  refuses  to  fur- 
nish the  information  required  by  the  agency. 

5.  In  tlie  event  an  agency  determines  that  an  acquisition  should 
be  denied,  provisions  are  included  to  insure  that  the  acquiring 
party  is  given  his  "day  in  court"'.  The  agency  nnist  notify  the  per- 
son within  three  days  of  its  decision  and  that  notice  must  contain 
a  statement  of  the  basis  for  the  denial.  The  acquiring  party  then 
has  ten  days  after  receipt  of  the  disai)proval  notice  to  request  a 
hearing  by  the  agency  conducted  under  the  auspices  of  the  Admin- 
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istrative  Procedures  Act.  If  after  the  hearing,  and  based  on  the 
hearing  record,  the  agency  still  determines  that  it  must  disapprove 
the  acquisition,  the  acquiring  party  may  obtain  review  in  a  U.S. 
court  of  appeals  closest  to  the  liome  office  of  the  institution  sought 
to  be  acquired. 

6.  The  titles  also  provide  that  insured  institutions  making  loans 
on  25  percent  or  more  of  the  voting:  stock  of  an  insured  institution 
jiromptly  notify  the  appropriate  Federal  regulatory  agency  of  the 
details  of  that  loan ; 

7.  Each  agency  is  given  authority  to  issue  rules  and  regulations 
to  carry  out  the  titles ; 

8.  Two  years  after  enactment  and  every  year  thereafter,  the 
agencies  will  report  to  the  Congress  on  the  administration  of  these 
titles. 

9.  Civil  money  penalties  are  provided  for  violations  of  these 
titles ; 

10.  Transactions  which  are  subject  to  approval  under  the  Bank 
Holding  Company  or  Savings  and  Loan  Holding  Company  Acts 
are  not  subject  to  these  titles. 

The  change  in  control  titles  worked  out  by  your  committee  in  con- 
sultation with  the  financial  institution  regulatory  agencies  are  neces- 
sary to  fill  a  regulatory  void.  The  titles  represent  a  judicious  balance 
which  provides  control  over  transfers  of  ownership  and  proper  consid- 
eration of  due  process  in  the  exercising  of  that  control. 

IMPROVING  THE  FINANCIAL  INSTITUTION 
REGULATORY  AGENCIES 

H.R.  13471  provides  the  Federal  financial  institution  regulatory 
agencies  with  major  new  powers  over  financial  institutions.  The  degree 
to  which  those  agencies  can  vigorously  and  yet  impartially  enforce  and 
implement  these  provisions  will  ultimately  depend  upon  the  relation- 
ship the  agencies  have  with  the  institution  they  regulate,  the  degree  of 
coordination  among  the  agencies,  and  the  process  used  to  pronnilffate, 
and  the  nature  of  the  regulations  developed  to  implement  this  bill. 

Your  committee  has  included  in  the  bill  several  provisions  which 
will  improve  the  regulatory  process.  These  include  title  IV  which  pro- 
vides revised  conflict  of  interest  rules  for  regulatory  agency  officials; 
title  X  which  creates  a  Federal  Financial  Institutions  Examination 
Council;  title  XVII,  Avhich  reojuires  the  agencies  to  improve  their 
rule-writing  process;  and  title  V  which  upgrades  the  National  Credit 
I^nion  Administration. 

A.  Co7\-flict8  of  Interest 

In  the  last  few  years,  several  studies  of  the  relationships  between 
regulatory  agencv  officials  and  institutions  these  officials  regulate  have 
been  published.  Considerable  discussion  of  the  "revolving  door"  prob- 
lem has  occurred  and  the  banking  agencies  have  been  in  the  forefront 
of  manv  of  these  discussions.  Effective  regulation  and  regulation  in 
whioli  tlie  public  has  confidence  depends  upon  im])artial  agency  offi- 
cials who  are  not  wedded  to  the  industry  being  regulated. 

The  ])OSsil)ilitv  of  regulatory  officials  moving  into  jiositions  within 
the  financial  industry  is  present  and  numerous  examples  of  such  re- 
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volving  door  situations  can  be  cited.  One  former  Comptroller  of  the 
Currency  was  first  a  lobbyist  for  a  banking  trade  group,  then  became 
an  Assistant  Secretary  of  the  Treasury,  then  Comptroller,  and  then 
left  before  completing  his  term  to  go  to  work  for  the  holding  company 
of  a  major  bank. 

A  member  of  the  Board  of  Governors  of  the  Federal  Reserve  went 
to  work  for  a  bank  holding  company.  A  Chairman  of  the  FDIC  went 
to  work  for  a  holding  company. 

None  of  these  examples  are  cited  to  indicate  that  improprieties  have 
occurred.  However,  the  appearance  of  a  conflict  of  interest,  the  sug- 
gestions that  regulatory  actions  could  be  affected  by  future  job  pros- 
pects, is  often  enough  to  affect  morale  and  attitude  among  employees 
of  an  agency  and  to  undercut  public  confidence  in  our  financial  insti- 
tution regulatory  structure. 

Title  IV  of  the  bill  addresses  this  issue  in  two  ways.  First,  it  contains 
a  2-year  prohibition  on  employment  with  regulated  institutions  if  an 
individual  official  does  not  complete  the  term  for  which  he  was  ap- 
pointed. Second,  it  prohibits  contact  by  a  former  official  on  behalf  of 
another  party  before  his  former  agency  whether  he  finished  his  term 
or  not. 

The  employment  prohibition  applies  to  the  three  members  of  the 
board  of  the  Federal  Deposit  Insurance — this  including  the  Comp- 
troller of  the  Currency  who  is  a  board  member — the  Governors  of 
the  Federal  Reserve  System,  the  members  of  the  Federal  Home  Loan 
Bank  Board,  and  the  board  members  of  the  board  of  the  National 
Credit  Union  Administration  created  in  title  V.  Thus,  an  FDIC  board 
member,  if  he  did  not  complete  his  term,  could  not  be  employed  for 
a  period  of  2  years  by  an  insured  bank,  a  holding  company  of  an  in- 
sured bank,  or  an  affiliate  of  a  holding  company  of  an  insured  bank. 
The  Federal  Reserve  prohibition  would  go  to  member  banks  and  their 
holding  companies.  The  FHLBB  restriction  would  go  to  savings  and 
loans  and  their  holding  companies.  The  NCUA  provision  would  go  to 
credit  unions  and  companies  owned  by  credit  unions.  These  employ- 
ment restrictions  should  encourage  these  officials  to  complete  their 
terms  and  to  exercise  their  regulatory  responsibilities  in  an  impartial 
and  responsible  manner. 

The  second  restriction  is  upon  contacts  with  a  former  agency. 
H.R.  13471  provides  that  former  officials  of  the  agencies  may  not  for  2 
years  after  leaving  the  agency  appear  before  or  contact  the  agency  on 
behalf  of  any  other  person  or  act  as  agent  or  attorney  for  any  other 
person  before  that  agency. 

The  committee  recognizes  that  sitting  members  of  these  agencies 
should  not  have  the  "rales  of  the  game"  changed  at  half-time.  Thus, 
the  title  grandfathers  all  sitting  members  of  the  five  financial  institu- 
tions agencies.  They  will  only  be  subject  to  the  standards  of  existing 
law. 

B.  Financial  Institutions  Examination  Cmmcil 

The  General  Accounting  Office  study  of  Februarv  1977,  Federal 
Supervision  of  State  and  National  Banks,  clearly  pointed  out  one  of 
the  major  pro})lems  evident  in  financial  institution  regulation  today — 
the  lack  of  effective  coordination  among  those  agencies.  This  is  partic- 
ularly true  with  respect  to  the  three  banking  agencies.  As  the  holding 
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company  movement  spreads  and  as  the  banking  industry  becomes  more 
sophisticated  and  complex,  and  as  links  between  areas  of  the  country 
become  tighter,  tlie  need  for  better  coordination  and  cooperation 
among  these  agencies  becomes  crucial. 

Regulation  of  subsidiary  banks  within  a  holding  company  may  well 
involve  all  three  banking  agencies  and  this  fact  means  that  each 
agency  is  affected  by  what  the  other  agencies  are  doing  and  what 
they  are  learning  about  their  banks.  In  some  cases,  a  banker  may  own 
and  operate  more  than  one  bank — each  under  a  different  jurisdiction, 
heightening  the  need  for  coordination. 

There  is  a  need  to  move  the  agencies  toward  greater  coordination, 
better  procedures,  and  more  uniform  standards.  The  failure  to  ex- 
change information,  the  confusion  created  by  different  standards  and 
classifications  among  the  agencies,  and  the  need  to  keep  fully  abreast  of 
rapidly  changing  developments  in  the  financial  community  require 
action. 

Title  X  of  the  bill  provides  a  mechanism  which  can  be  used  to  pro- 
vide coordination  and  cooperation  among  the  agencies.  It  creates  a 
Federal  Financial  Institutions  Examination  Council  which  will  pre- 
scribe uniform  principles  and  standards  for  the  Federal  examination 
of  financial  institutions,  make  recommendations  to  promote  uniformity 
in  the  supervision  of  financial  institutions,  and  promote  consistency 
in  examinations  and  progressive  and  vigilant  supervision  of  financial 
institutions. 

The  Council  will  be  composed  of  the  Comptroller  of  the  Currency; 
a  Governor  of  the  Board  of  Governoi"s  of  the  Federal  Reserve  Sys- 
tem; the  chairman  of  the  Federal  Deposit  Insurance  Corporation; 
the  chairman  of  the  Federal  Home  Loan  Bank  Board;  and  the  chair- 
man of  the  National  Credit  Union  Administration  Board.  The  mem- 
bers of  the  Council  will  serve  without  additional  compensation  but 
will  be  provided  with  reasonable  expenses  incurred  on  official  busi- 
ness. The  expenses  of  the  Council  will  be  paid  for  by  each  of  the  agen- 
cies— each  paying  one-fifth  of  the  costs. 

The  functions  of  the  Council  are : 

1.  To  establish  unifonn  principles  and  standards  for  examina- 
tions of  financial  institutions; 

2.  To  make  recommendations  for  uniformity  in  other  super- 
visory matters — that  is,  country  risk,  institutions  in  need  of  spe- 
cial supervision,  detection  of  fraud  or  questionable  and  illegal 
practices ; 

8.  To  develop  uniform  reporting  systems  for  financial  insti- 
tutions; 

4.  To  conduct  schools  for  examiners  which  shall  be  open  on 
terms  set  by  the  Council  to  State  supervisory  agency  examines; 
and 

5.  To  provide  Congress  with  an  annual  report  on  its  activities. 
The  provisions  of  the  title  make  clear  that  the  creation  and  opera- 
tion of  the  Council  shall  not  limit  or  discourage  each  agency  from 
developing    new    supervisory    methods    or    from    field-testing    such 
methods. 

Title  X  also  provides  that  the  Council  will  establish  a  liaison  com- 
mittee composed  of  representatives  of  State  supervisory  agencies  to 
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encourage  a  flow  of  communication  and  ideas  among  Federal  and 
State  regulatory  agencies.  At  a  minimum,  two  meetings  of  the  State 
liaison  committee  will  be  held  each  year.  This  committee  and  the  pro- 
vision allowing  State  examiners  to  participate  in  the  Council's  schools 
for  examiners  should  begin  to  develop  better  coordination  and  co- 
operation between  these  two  levels  of  government. 

In  performing  its  duties,  the  Council  may  hire  personnel ;  may,  with 
approval  of  the  agencies,  utilize  the  services  of  agency  personnel ;  can 
obtain  consultant  services;  and  shall  have  access  to  the  information 
of  the  agencies. 

G.  Improving  Agency  Regulations 

Last  March  23,  the  President  issued  Executive  Order  12044  which 
directed  every  executive  agency  to  adopt  procedures  to  improve  exist- 
ing and  future  regulations  issued  by  those  agencies.  The  order  sought 
to  make  Federal  regidations  clearer,  less  burdensome,  more  cost-effec- 
tive, and  to  open  up  the  process  used  to  promulgate  regulations.  How- 
ever, the  order  did  not  cover  the  independent  regulatory  agencies — 
including  the  banking  agencies— in  its  coverage. 

Your  committee,  in  title  XVII,  would  require  each  banking  agency 
to  undertake  a  review  of  their  regulations  and  to  make  needed  im- 
provements in  those  regulations.  The  FDIC,  the  FHLBB,  the  Comp- 
troller of  the  Currency,  the  Board  of  Governors  of  the  Federal  Re- 
serv'e  System,  and  the  Administrator  of  the  National  Credit  Union 
Administration  are  all  required  to  insure  that : 

1.  The  need  for  and  purpose  of  their  regulations  are  clearly 

2.  Timely  participation  by  the  public  and  all  interested  parties 
is  available; 

3.  Alternatives  to  issuing  regulations  are  considered  before 
issuing  regulations ; 

4.  Compliance  costs,  paperAvork  and  other  burdens  on  the  public 
are  minimized ;  and 

5.  Conflicts,  inconsistencies  and  duplications  between  the  regu- 
lations issued  by  the  agencies  are  avoided. 

The  committee  intends  that  Federal  financial  regulatory  agencies, 
in  adopting  regulations  and  complying  with  the  policy  of  title  XVII, 
as  embodied  in  sections  2(c).  (d),  and  (e)  of  that  title,  act  consistent 
with  and  in  furtherance  of  their  statutory  responsibilities.  "With  re- 
spect, in  particular,  to  the  policy  objective  enunciated  in  section  2(e), 
whenever  the  Federal  financial  regulatory  agencies  adopt  regulations 
implementing  identical  substantive  statutor}^  provisions,  it  is  expected 
that  they  Avill  endeavor,  consistent  with  and  in  furtherance  of  their 
statutory  responsibilities,  to  avoid  conflicts,  inconsistencies,  and  dupli- 
cations in  such  regulations.  The  connnittee  recognizes,  however,  that 
such  regulations  may  vary  because  of  differences  between  the  classes 
of  financial  institutions,  legal  requirements,  or  methods  for  implemen- 
tation of  statutory  or  policy  objectives. 

The  agencies  would  also  be  required  to  establish  a  program  for 
periodic  review  of  all  existing  regulations,  such  review  to  use  the 
goals  stated  above.  Each  agency,  beginning  (5  months  after  enactment, 
will  provide  the  House  and  Senate  Banking  Committees  with  reports 
on  their  progress  in  implementing  this  title. 
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This  title  should  begin  the  process  of  making  regulations  issued 
by  these  agencies  more  understandable,  less  complex,  and  less  burden- 
some on  the  public  and  the  institution. 

D.  National  Credit  Union  Administration  Restructuring 

Title  V  of  the  bill  provides  a  restructuring  of  the  National  Credit 
Union  Administration.  Presently,  NCUA  is  directed  by  a  single  Ad- 
ministrator. Other  financial  institutions  regulatory  agencies  and  other 
independent  agencies  operate  under  the  direction  of  a  board.  For 
example,  the  Federal  Reserve  System,  the  Home  Loan  Bank  Svstem, 
the  FDIC,  the  ICC,  the  FTC  all  have  a  board  of  directors  or  a  com- 
mission which  directs  the  operation  of  the  agency. 

The  bill  would  provide  a  three-member  board  to  replace  the  cur- 
rent Administrator.  Each  board  member  would  be  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  The  con- 
flict would  apply  to  these  board  members. 

Title  V  makes  technical  and  conforming  changes  to  the  Federal 
Credit  Union  Act  to  reflect  the  creation  of  the  board,  and  makes  other 
changes  in  the  statute  to  upgrade  the  supervision  of  credit  unions  most 
importantly  by  providing  a  flexible  fee  structure. 

IMPROVING  THE  PUBLIC'S  KNOWLEDGE  ABOUT 
THEIR  BANKS 

Your  committee's  bill  provides  the  first  industrywide  disclosure  of 
insiders  and  insider  borrowing  at  all  classes  of  insured  banks. 

Title  IX  of  the  bill  is  a  step  forward  in  providing  the  public  with 
certain  material  facts  about  the  banks  on  which  the  public  depends 
for  credit  and  banking  services.  Tlie  title  would  require  that  each 
insured  bank  provide  annually  a  report  containing : 

1.  A  list  of  each  stockholder  owning  more  than  10  percent  of 
the  voting  securities  of  the  bank ;  and 

2.  A  list  by  name  of  each  executive  officer  and  each  10  percent 
stockholder  and  the  aggregate  dollar  amount  of  extensions  of 
credit  by  the  bank  to  executive  officers  or  stockholders,  their 
affiliated  companies,  and  their  political  or  campaign  committees. 

These  reports  would  be  available  to  the  public  either  from  the  bank 
or  the  appropriate  regulatory  agency.  This  requirement  will  not  only 
provide  the  public  with  better  information,  but  will  have  a  salutary 
effect  upon  bank  management  and  will  provide  encouragement  to 
control  insider  lending. 

In  addition  to  the  information  described  above,  the  report  which 
would  be  available  to  the  public  would  also  contain  information  re- 
quired in  title  Vlll^correspondent  accounts.  In  that  title,  each  bank 
would  be  required  to  provide  a  list  of  each  executive  officer  or  10  per- 
cent stockholder  who  received  loans  from  a  correspondent  bank  and 
the  aggregate  amount  of  all  extensions  of  credit  by  correspondent 
banks  to  executive  officers  or  stockholders,  their  affiliated  companies, 
and  their  political  or  campaign  committees.  This  requirement  is  dif- 
ferent from  the  detailed  report  each  officer  or  stockholder  must  make 
to  his  bank  on  correspondent  loans  and  differs  from  tlie  detailed 
report  eacli  bank  must  provide  the  regulatory  agencies  of  such  cor- 
respondent loans. 
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In  the  past,  regulators  and  the  banks  have  been  reluctant  to  disclose 
even  the  most  surface  information  about  tlieir  activS  but  the  fear 
of  disclosure  is  abating  as  indicated  in  this  excerpt  from  a  recent 

Many  regulators,  and  I  include  myself  in  this  group  were 
mistaken  about  the  extent  of  public  disclosure  ?f  7bank's 
financial  condition  that  could  be  sustained  by  a  bank  withou 
damage  .  Not  only  was  the  public,  including  small  in- 
vestors and  large  sophisticated  investors,  secure  i/thTf ace  of 
these  disclosures  in  the  press,  the  public  received  ^Tthout 
fright  and  rather  welcomed  the  far  more  extensive  disc  osure 
requu-einents  proposed  by  the  SEC  and  the  bankh ig  agen 

XVsitv  of  thf  ""''^'Y'?^  this,  it  seems  to  me,  is  that^the 
adversity  of  the  period  which  we  recently  went  through 

'^id  tTe  bid' up''  pressure  of  the  SEC  for  f urther  discTo  ?re 
clusivelv  til  \]     J'?-^^'d  '^  *^"  ^''''''^  demonstrated  con- 

Vnll^^^'^'Pf''^'  \^  /X^lcker)  and  other  officers  of  the  New 
York  Fed,  who  admit  that  they  were  extremely  anxious  abouT 
public  reaction  to  news  of  the  problem  loans,  feel  that  the  ex- 
posure  .  .  .  has  been  highly  constructive. 

ADDITIONAL  CHANGES  IN  BANKING  STATUTES 

ot  toieig n  branches  or  tlie  acquisition  of  foreiKii  bank  stock  bv  non- 
member  insured  banks.  Presently,  the  FederarReserve  has  such  au- 

bankiJlaTaffecftr''  f°i™''"t''  ^"'^^-  ^'""'^  '"'-"^  actiWties  by  a 
owraS,  fl  K  •    ^  ""''  ^"'""'",''''*'  "f  *■'>'■  Iji'-ik  an<l  since  foreisn 

operations  are  becoming  more  prevalent  and  more  important  to  the 

i^^noZeSXnk:.  ^'^  *"""'  "^^^^  "'"^  ^""><'*'  -">  -P-' 

Title  III  also  conforms  the  definition  of  affiliate  in  the  Federal 

Deposit  Insurance  Act  to  that  used  in  the  Bank  Holding  Company 

fnd  tip  f'7"  T't?  '^''  ™^  '^''■''''^'  ^'''^'^''^'y  ^'  tl^^  Comptroller 
and  the  Federal  Reserve  to  examine  and  supervise  the  opera  ions  of 

affiliates  Another  provision  clarifies  the  authoritv  of  the  agencies  to 

examine  bank  service  contractors  under  the  Bank  Service  Corporation 

tlJll'  title  also  makes  clear  that  the  bank  supervisory  agencies  have 
the  power  to  take  testimony  and  issue  subpenas  for  bank  records  in 
connection  with  examinations  and  investigations.   It  also  provides 
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protection  for  examiners  and  other  personnel  of  these  agencies  by 
making  it  a  felony  to  assault,  impede,  or  intimidate  or  interfere  with 
their  efforts  to  examine  banks  and  carry  out  related  duties.  Both  of 
these  provisions  are  needed  to  give  the  agencies  the  flexibility  they 
need  to  carry  out  their  basic  functions.  Other  provisions  of  Title  III 
make  minor  changes  in  requirements  for  reports  of  condition ;  account- 
ing of  deposits  pledged  for  repayment  of  a  loan ;  insurance  of  time 
deposits  of  a  liquidated  bank,  assumed  by  another  bank;  and  assuming 
foreign  deposits  of  a  failed  institution.  The  title  also  gives  the  FDIC 
the  authority  to  issue  rules  and  regulations  for  statutes  which  it 
is  required  to  enforce  if  the  authority  to  issue  regulations  is  not 
exclusively  given  to  another  agency. 

Titles  XIV  and  XV  are  amendments  to  the  National  Banking  Act 
requested  or  supported  by  the  Comptroller  of  the  Currency.  The  pro- 
visions are  either  designed  to  make  changes  in  national  bank  powers 
reflecting  changes  which  have  occurred  in  banking  in  the  years  since 
the  enactment  of  the  statute  or  to  streamline  and  improve  the  admin- 
istrative authority  of  the  Comptroller. 

The  first  change  in  national  bank  powers  concerns  real  estate  acquired 
by  a  national  bank  in  satisfaction  of  a  debt  previously  contracted. 
Currently,  sucli  banks  may  only  hold  sucli  real  estate  for  a  period  not 
to  exceed  5  years.  The  amendment  would  allow  national  banks  to  apply 
to  the  Comptroller  for  an  extension  of  up  to  an  additional  5  yeai-s  and 
to  make  hnprovements  in  the  property  to  recover  the  total  investment 
in  the  property.  The  committee  expects  that  the  Comptroller  Avill  use 
this  authority  judiciously  and  make  certain  that  national  banks  do  not 
become  real  estate  developers.  The  provision  is  only  intended  to  assist 
national  banks  dispose  of  collateral  acquired  through  default.  Second, 
the  current  6-percent  limitation  on  preferred  stock  di^•idends  is  re- 
moved. Presently,  national  banks  are  limited  in  their  ability  to  issue 
preferred  stock  l^cause  the  6-percent  limit  is  too  low.  Removal  of 
that  limit  may  assist  national  banks  which  want  to  inci-easethe  amount 
of  equity  capital  they  have  by  preferred  rather  than  common  stock. 
Again,  the  Comptroller  is  exj^ected  to  carefully  monitor  the  use  of 
preferred  stock  and  the  overall  capital  structure  of  national  banks. 

The  third  change  Avould  allow  a  majority  vote  of  dissenting  share- 
holders rather  than  a  unanimous  one  when  they  select  an  appraiser  to 
determine  the  cash  value  of  their  national  bank  stock  when  that 
national  bank  is  converting  to  a  State  charter. 

Fourth,  national  banks  will  be  authorized  to  invcvst  in  so-called 
banker's  banks  which  provide  correspondent  services  primarily  for 
smaller  independent  banks.  This  authority  requires  that  the  banker's 
banks  be  owned  entirely  by  other  banks;  be  insured  by  the  FDIC ;  and 
engage  exclusively  in  providing  banking  services  for  other  banks  and 
their  offic^re,  directors,  and  employees.  National  banks  would  be  lim- 
ited in  their  investments  in  such  banks  and  no  one  national  bank  could 
become  a  contiolling  influence  over  the  banker's  bank.  The  committee 
expects  that  the  provisions  contained  in  TI.TJ.  13471 — for  example,  in- 
sider loan  limits,  corrcvspondent  account  loan  restrictions,  and  disclo- 
sure requirements  for  insider  correspondent  account  loans — will  ap|)ly 
to  these  banker's  banks.  This  authority  should  allow  smaller  national 
banks  to  develop  a  correspondent  system  apart  from  the  larger  cor- 
respondent systems. 
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Fifth,  directors  of  national  'banks  wholly  owned  by  a  holding  com- 

sS  Tnf  l'  f  7'^  'rt^'}  '^"^^^^"^  ^'°'"P^"y  ^^^ock  rathef  than 
stock  of  the  bank  to  qualify^  for  service  as  a  director.  Current  law 
requires  ownership  of  bank  stock  and  tliis  has  resulted  in  the  creation 
""^  '?^2^^'^^P"^^  «^o^k  for  wholly-owned  banks. 
<rwh  r  '^'""'l^'}''  ^\\^  Comptroller's  administrative  authority  would 
?ne  the  Comptroller  the  authority  to  revoke  a  national  bank's  trust 

!tv  bnt']^"r"'^''^;  \^'  ^?f  P^^-«H^^-  '^-y  ^™t  a  national  tJiat  author- 
ity but  he  does  not  have  tlie  power  to  revoke  those  powei-s  if  they  are 
unlawfully  or  unsoundly  used.  This  corrects  that  situation.       ^ 

banrhollHn)'p''"'^'!r"fi'  ^'  ^i^'^"  the  power  to  declare  a  national 
bank  holiday.  Present  y,  tbere  is  no  Federal  law  ^oveniin^  bank  holi- 
days for  national  banks.  Thus,  when  a  State  decfares  a  holiday  in  an 
emergency  for  State  banks,  National  banks  have  not  known  what  au 
thwity  they  had  to  comply  with  the  State  action. 

The  Fmr  nl?r^'i''''"T  'fr^''''  '-^"tbority  to  delegate  his  powers. 
1  he  FDIC  and  the  Board  of  Governors  of  the  Federal  Reserve  System 
have  such  authority  and  it  is  reasonable  to  allow  the  Comptroller  the 
same  administrative  discretion. 

bnntr'^^''i^'''  Comptroller  is  given  authority  to  examine  national 
banks  as  often  as  he  deems  necessary  rather  than  the  current  require- 
ment of  twice  a  year.  ^ 

Fifth,  the  Comptroller,  at  the  request  of  the  Board  of  Cxovernoi-s  of 
the  Federal  Reserve  System  will  be  allowed  to  assign  his  examiners  to 
examine  foreign  operations  of  State  member  banks. 

Sixth,  the  Comptroller's  authority  to  issue  rules  and  reflations  to 
car^  out  his  responsibilities  is  clarified.  The  Comptroller^needs  suffi- 
cient authority  to  carry  out  his  responsibilities  and  to  do  this  he  needs 
clear  rulemaking  power.  This  is  power  to  be  exercised  to  cany  out  laws 
pa^ed  by  the  Congress  and  is  not  intended  to  provide  the  Comptroller 
with  any  extra-legal  powers. 

Title  Xy  establishes  a  procedure  by  which  the  Comptroller  may 
terminate  the  National  Bank  Closed  Receivership  Fund.  This  fund 
represents  liquidatmg  dividends  which  have  not  been  claimed  after  a 
natioiial  bank  was  placed  into  receivership.  With  the  establishment  of 
the  i^ederal  deposit  insurance  system,  the  need  for  such  a  National 
Bank  Fund  ended.  The  provision  will  allow  the  Comptroller  after  ade- 
quate notice  to  terminate  the  fund  and  to  transfer  such  funds  into  the 
general  account  of  the  Comptroller. 

CHARTER  OPTION  FOR  MUTUAL  SAVINGS  BANKS 

Your  committee's  bill,  in  title  XII,  provides  a  chartering  option  for 
mutual  savings  banks.  Presently,  17  States  authorize  the  charterino-  of 
a  mutual  savings  bank.  However,  unlike  commercial  banks,  credit 
unions  and  savings  and  loan  associations,  no  authority  exists  for  a 
t  ederal  charter  for  such  institutions. 

Title  XII  provides  authority  for  the  Fedei-al  Home  I^an  Bank 
J^oard  to  allow  a  State-chartered  mutual  savings  bank  to  convert  to  a 
i^ederal  charter.  Converting  institutions  would  l)e  known  as  "Federal 
mutual  savings  banks."'  The  FHLBB  was  chosen  as  the  agency  to  ad- 
minister this  authority  since  mutual  savings  banks  are  not  stock  com- 
panies Uke  coi^imercial  banks  but  are  similar  to  mutual  savings  and 
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loans.  The  converting  institutions  would  be  supervised  and  regulated 
by  the  FHLBB  and  insured  under  the  auspices  of  the  Federal  Savings 
and  Loan  Insurance  Corporation  supervised  by  the  FHLBB. 

This  chartering  option  is  limited,  however,  because  the  FHLBB 
would  not  be  allowed  to  grant  de  novo  charters  and  could  only  allow 
a  conversion  to  institutions  located  in  States  authorizing  State-char- 
tered mutual  savings  banks.  Thus,  the  FHLBB  would  not  be  allowed  to 
authorize  charters  for  mutual  savings  banks  in  States  which  do  not 
authorize  State-chartered  mutual  savings  banks. 

Recognizing  that  mutual  savings  banks  have  powers  which  are  dif- 
ferent from  the  powers  of  Federal  mutual  savings  and  loan  associa- 
tions, the  title  provides  converting  institutions  with  a  grandfather 
provision.  This  would  permit  converting  savings  banks  to  continue  to 
carry  on  activities  it  was  engaged  in  on  December  31,  1977  and  to 
retain  and  make  investments  of  the  type  it  held  on  that  date. 

Equity,  corporate  bond,  and  consumer  loan  investments  would  be 
limited  to  the  average  ratio  of  such  investments  to  total  assets  for 
*he  5-year  period  immediately  preceding  the  filing  of  an  application 
for  conversion.  These  authorities  will,  however,  be  subject  to  author- 
ization, supervision,  and  regulation  by  the  FHLBB. 

One  activity  engaged  in  by  some  mutual  savings  banks  is  the  offer- 
ing of  savings  bank  life  insurance.  This  service  will  continue  to  be 
primarily  supervised  and  regulated  by  appropriate  officials  in  their 
domiciliary  States,  much  as  insurance  subsidiaries  of  bank  holding 
companies  are  regulated  by  State  insurance  departments.  However, 
the  FHLBB  will  have  authority  to  examine  those  activities  and  have 
access  to  all  records  to  carry  out  its  supervision  of  the  mutual  savings 
banks  offering  such  services. 

Title  XII  also  requires  that  a  converting  savings  banks  would  re- 
main subject  to  State  prohibitions  against  discrimination  in  the  ex- 
tension of  home  mortgage  loans  based  on  neighborhood  or  geographic 
area  if  the  State  requirement  was  more  stringent  than  Federal  law  in 
this  instance.  The  bill  is  silent  as  to  the  agency  responsible  for  deter- 
mining the  applicable  law.  The  committee  believes  that  the  FHLBB, 
which  is  the  chartering  and  supervisory  agency  for  converting  mutual 
savings  banks,  should  make  that  detennination.  The  committee,  of 
course,  will  expect  the  Board  to  keep  the  Congress  informed  as  to  its 
actions  in  this  area. 

The  committee  wishes  to  emphasize  strongly  its  intent  that  the 
Board  should  exercise  its  chartering,  regulatory  and  supervisory 
powei-s  in  such  a  way  that  Federal  mutual  savings  banks'  investments 
reflect  the  fact  that  the  Home  Loan  Bank  System  wa.s  created  and 
continues  to  be  firmly  committed  to  the  housing  needs  of  this  country. 
It  is  further  expected  that  the  Community  Reinvestment  Act  will  be 
used  by  the  Board  to  enhance  the  housing  and  community  related 
orientation  of  federally  chartered  savings  banks. 

CHANGES  OF  AUTHORITIES  FOR  FINANCIAL 
INSTITUTIONS 

The  committee's  bill  contains  thre^  titles  which  affect  the  powers 
and  authority  of  financial  institutions — Title  XVI.  Transaction  Ac- 
counts; Title  XVIII,  Alternative  I^Iortgage  Instmments;  and  Title 
XIII,  Holding  Companies. 
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A .  Tramaetion  A  ccounts 


cia™  s  miy  ^S^t"  ion  !' "^  f  ^?S^^  ^^^^  -^  loan  asso- 
they  are  loclt^f  are  aSrizecl  t^r  '  '^  ?*'^^  institutions  in  which 
known  as  NINOW  i^s^re  oL^.  5"'  '"'^  "T'^^f--  ^^^^^  ^^^«""ts, 
drawals  or  tranXs  ofTcounro;  T  ^^^^^^,  ^^'^ich  permit  with-' 

Additionally  tLrauiR  ?„?,..  '".?"!'*'  ^T  ^^"^  ii.stitutions. 
ic«s  may  be  offered  and  hnwthlv''  ^"'^""ty  *«  determine  wliich  sery- 
also  incCed  a  provist^;hicl7^'l?i'f.tr'S.'!f  •  T'^  «>">niittee 
loans  in  the  District  of  On W hi  l""^"  F^^vsd  sayings  and 
ingsand  loans  n  SeD  str^rt  t„..7  u'''"'  "?  St^fe-chartered  say- 
i4  for  Fede-    SL^ilSli^TX^^^^^ 

are^r  a'"fin;^neii;tsSr,f:;!f ''•i^'.  ^^■^ '1>^^^^^^^^ 

account  a«tLi?y   The  CeS  Say.W  »n^\"°'  'r"  f^»=«<=«on 
transaction  L^Xt  authoritv  Thl^F  ;S'  ^T  ^''^'  ^  y^^^'  ^'^^hout 

B.  AUemahve  Mortgage  Imtru7)ients 

insT^utntrtL^'f^^^^^^^^  ^he  Ype  of  mortgage 

may  offer.  The  provision  wonM^U      ^^^  ^""'^  ^""^'^  associations 

alternative  mortgage Tns^^ments^^f^^^^^^  Ti^""^'"'  ^^  ^^^^ 

authorizes  bv  law    r,,l7^r  .•       o   ^'""''^^^^^^ 

loans  to^ffer  sS  ZS         ^^^^^^lon  State-chartered  livings  and 

not  hxed  but  may  vary  over  fhp  }\i^  r^^  fi.^  i  ^'^f'^ }.^^^^  uuerest  rate  is 
ment  mortgage  (intheerrh  venrsSth  i  ^""^  '  ^^''  g^^^^^ted  pay- 
only,  then  laf ler  nav  mtVf «  I  }  .  loan  payments  are  for  interest 

mort     "°^rinrat''tVarp:h?tf  ""  '^™  ""'^  negotiation  of  the 

alties    «n^  /...^  •  •  ^^*^, "mortgages;  a  prohibition  on  prepayment  pen- 
mortgages  iradd;^?:n  "thrBor.^"''  If^  '"^''^^'^  ^^^  vaL^e  iS^s 
M>  ges.  in  addition,  the  Board  would  be  required  to  provide  a  full 
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re|X)rt  to  the  Congress  on  the  experience  with  alternative  mortgages 
which  tliis  title  authorizes.  That  report  would  include  an  analysis  of 
the  impact  this  experience  has  on  interest  rates  and  recommendations 
for  legislative  changes  needed  in  the  authority  provided  by  the  title. 
Anotlier  feature  of  the  provision  is  a  requirement  tliat  a  federally 
chartered  savings  and  loan  which  oifere  alternative  mortgage  instru- 
ments must  offer  such  mortgages  to  customers  for  a  continuous  4-year 
period  or  time  period  determined  by  the  Board.  If,  at  the  end  of  such 
period,  an  association  may  elect  to  discontinue  offering  the  variable 
rate  alternative  mortgage  instrument.  Howe\er,  should  the  association 
decide  to  reoffer  sucli  mortgages  the  time  period  requirement  for 
offering  both  fixed  and  variable  mortgages  would  apply.  This  provi- 
sion recognizes  that  homebuyers  do  not  have  the  expertise  to  forecast 
intercvst  rates.  Savings  and  loans,  however,  regularly  utilize  and  evalu- 
ate expert  forecasts  of  interest  rate  cycles.  The  provision  will  re- 
quire associations  to  offer  all  types  of  mortgages  over  at  least  a  cycle 
of  4  years. 

C.  Holding  Companies  and  Insurance 

Title  XIII  changes  in  one  respect  the  authority  of  bank  holding 
companies  to  engage  in  nonbanking  activities.  Under  the  original 
Bank  Holding  Company  Act,  enacted  in  1956,  the  Federal  Reserve 
Board  had  the  authority,  and  did  permit,  the  sale  by  bank  holding 
companies  and  their  subsidiaries  of  many  kinds  of  insurance  includ- 
ing all  types  of  property  and  liability  insurance. 

Since  the  1970  amendments  to  the  Bank  Holding  Company  Act, 
the  types  of  insurance  agency  activities  permitted  have  been  somewhat 
more  restrictive,  with  the  Board  generally  requiring  a  direct  relation- 
ship to  an  extension  of  credit.  The  Board's  actions  in  this  regard  were 
upheld  in  part,  overturned  in  part,  and  remanded  in  part  by  the  Fifth 
Circuit  Court  of  Appeals.  The  Supreme  Court  denied  certiorari. 
[AJahama  Assocmtion  of  Insurance  Ac/enfs  v.  Board  of  Governors  of 
the  Federal.  Reserve  System  (583  F.2d.  224  (5th  Circuit,  1976)  :  re- 
hearing denied,  558  F.  2d.  729  (5th  Circuit,  1977) ;  cert,  denied  Febru- 
ary 27, 1978  (No.  77-668)1 

Against  this  background,  various  proposals  have  l)een  made  over 
the  years  to  restrict  the  insurance  activities  of  bank  holding  companies. 
The  committee  has,  as  of  the  effective  date  of  the  title.  ])rovided  a  re- 
sponse to  the  issue  in  title  XIII  and  found  that  the  business  of  offering 
property  and  casualty  insurance  is  not  closely  related  to  banking. 

The  title  amends  subparagraph  4(c)  (8)  of  the  Bank  Holding  Com- 
))aiiv  Act  so  that  in  the  future,  it  will  not  be  permissible  for  bank 
holding  companies  to  provide  insurance  as  a  principal,  agent,  or  broker 
under  the  authority  of  that  subparagraph,  except  for  five  categories 
of  insurance  activities,  which  are  exempted  from  the  restriction. 

Specifically,  the  first  exemption  allows  bank  holding  company  sales 
of  credit  life,  credit  disability  and  mortgage  redemption  insurance — 
forms  of  insurance  which  historically  have  been  sold  by  lending  in- 
stitutions, and  which  are  able  to  be  oi>erationally  integrated  into 
credit  transa-ctions. 

Second,  the  committee  exempted  bank  holding  company  sales  of 
any  insurance  in  communities  having  a  population  not  exceeding 
5,000  (as  shown  by  the  last  preceding  decennial  census).  This  exemp- 
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tion  was  intended  to  confonn  permissible  insurance  ag:ency  activi- 
ties under  the  Bank  Holdincr  Company  Act  with  tliose  pennitted 
under  the  National  Bank  Act  ( 12  U.S.C.  92 ) . 

The  Federal  Reserve  Board  should  promulgate  re^ilations  provid- 
ing cessation  of  insurance  activities  once  the  conimimity  to  which  such 
operations  relate  attains  a  population  (as  shown  by  the  last  preceding 
decennial  census)  greater  than  5,000. 

The  committee  also  exempted  from  the  insurance  prohibition  bank 
holding  company  sales  of  insurance  in  communities  where  a  bank  hold- 
ing company  applicant,  after  notice  and  opportunity  for  a  formal 
hearing  on  the  record,  demonstrated  that  there  are  inadequate  insur- 
ance agency  facilities.  The  committee  recognized  that  it  is  in  the  public 
interest  for  people  and  communities  to  have  access  to  adequate  insur- 
ance agency  facilities.  For  this  reason,  if  any  bank  holding  company 
demonstrates  that  a  particular  city,  town,  or  village  is  not  being  ade- 
quately served,  such  holding  company  should  be  permitted  to  go  into 
the  insurance  business  and  thereby  provide  a  needed  service  to  that 
community. 

The  third  exemption  is  the  bill's  grandfather  provision.  Its  overall 
purpose  is  generally  to  limit  the  nature  of  bank  holding  company 
?S?S^-^  ^P^^'^*^^"^  *°  *ho^  achieved  or  applied  for  prior  to  June  6, 
1978.  ft  was  recognized  that  it  might  work  an  undue  hardship  to 
require  l3ank  holding  companies  which  have  received  authorization  to 
engage  in  insurance  agency  activities  prior  to  June  6,  1978,  to  divest 
themselves  of  those  activities.  For  this  reason,  the  committee  perma- 
nently grandfathered  insurance  agency  activities  which  were  lawfully 
conducted  by  bank  holding  companies  on  June  6, 1978. 

Additionally  there  were  approximately  24  completed  applications 
Fo?o  S.?  ^  *  1-  ^^^^^  ^^^  various  insurance  activities  as  of  June  6, 
1978.  Ihese  applicant  holding  companies  will  still  have  to  iustify  their 
application  under  the  provisions  of  the  Bank  Holding  Company  Act 
and  the  Federal  Reserve  Board  should  carefully  scrutinize  the  appli- 
cations t^  assure  that  the  "closely  related"  and  "public  benefits"  tests 
ot  the  1970  amendments  are  met. 

Finally,  the  committee  felt  it  appropriate  to  exempt  from  the  pro- 
hibition sales  of  insurance  by  a  bank  holding  company  if  the  total 
assets  ot  the  bank  holding  company  and  its  subsidiaries  in  the  ao-o-re- 
gate  are  less  than  $50  million.  *^^ 

For  purposes  of  this  exemption,  the  size  of  the  bank  holding  com- 
pany IS  to  be  ludged  on  the  assets  of  the  entire  holding  company  sys- 
tem, and  not  ]ust  on  the  value  of  the  investments  and  other  assets  as 
carried  on  the  books  of  the  holding  company  itself.  The  Board  should 
promulgate  regulations  providing  cessation  of  insurance  activities 
once  a  holding  company  exceeds  the  $50  million  asset  figure. 

RIGHT  TO  FINANCIAL  PRIVACY 

A.  Purpose 

Title  XI  is  intended  to  protect  the  customer  of  financial  institutions 
trom  unwarranted  intrusion  into  their  records  while  at  the  same  time 
permitting  legitimate  law  enforcement  activity.  Tlierefore,  the  title 
seeks  to  strike  a  balance  between  customei-s'  right  of  privacy  and  the 
need  of  law  enforcement  agencies  to  obtain  financial  records  pursuant 
to  legitimate  investigations. 
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The  title  is  a  congressional  response  to  the  Supreme  Court  decision 
in  the  United  States  v.  Millar  which  held  that  a  customer  of  a  finan- 
cial institution  has  no  standing  under  the  Constitution  to  contest  Gov- 
ernment access  to  financial  records.  Tlie  Court  did  not  acknowledge  the 
sensitive  nature  of  these  records,  and  instead  decided  that  since  the 
records  are  the  "property"  of  the  financial  institution,  the  customer 
has  no  constitutionally  recognizable  privacy  interest  in  them. 

Nevertheless,  while  the  Supreme  Court  found  no  constitutional  right 
of  privacy  in  financial  records,  it  is  clear  that  Congress  may  provide 
protection  of  individual  rights  beyond  that  afforded  in  the  Constitu- 
tion. This  was  made  clear  bv  the  Supreme  Court  in  the  recently  de- 
cided case  of  Zurcher  v.  The  Stanford  Daily  where  the  majority  stated 
that  "Of  course,  the  Fourth  Amendment  does  not  prevent  or  advise 
against  legislative  or  executive  efforts  to  establish  nonconstitutional 
protections  against  possible  abuses  .  .  ." 

B.  History 

There  have  been  a  number  of  legislative  responses  to  the  Miller  de- 
cision ;  including  many  bills  which  have  been  introduced  over  several 
Congresses  to  protect  the  privacy  of  financial  records.  Additionally, 
the  House  Subcommittee  on  Financial  Institutions  held  hearings  on 
the  subject  in  July  of  1975. 

Last  year.  Congressman  Cavanaugh  introduced  H.R.  8133  which 
was  based  on  many  of  the  bills  introduced  in  prior  Congresses.  This  bill 
was  introduced  just  before  the  release  of  the  final  report  of  the  Privacy 
Protection  Study  Commission.  Both  the  bill  and  the  report  were  based 
on  two  key  principles ;  one  that  the  customer  be  given  prior  notice  of 
the  Government's  attempt  to  gain  access  to  his  bank  records,  and  two, 
that  the  customer  be  given  an  opportunity  to  contest  Government 
access  in  court. 

H.R.  8133  later  became  the  basis  for  title  XI  of  the  Financial  Insti- 
tutions Regulatory  Act  and  was  the  subject  of  a  full  day  of  hearings 
during  the  consideration  of  that  act.  In  addition,  nearly,  every  wit- 
ness that  testified  on  the  other  titles  of  the  bill  commented  on  title  XI. 

C.  CoTnmittee  Action 

Title  XI  represents  a  substantial  compromise  between  the  original 
version  of  the  title  and  the  views  of  various  law  enforcement  agencies. 
In  the  past,  these  agencies  opposed  any  privacy  legislation  on  the 
ground  that  such  protections  would  undulv  hamper  law  enforcement. 
However,  these  agencies  now  believe  that  privacy  protection  and  effec- 
tive law  enforcement  are  compatible.  Therefore,  the  agencies  partici- 
pated in  extensive  discussions  with  committee  members  to  work  out  a 
bill  which  would  be  acceptable  to  all  concerned. 

At  the  full  committee  markup  of  title  XI,  Mr.  Cavanaugh  and  Mr. 
LaFalce  presented  a  substitute  title  which  reflected  these  discussions. 
The  committee  considered  several  amendments  to  the  substitute,  and 
adopted  it,  as  amended,  by  a  vote  of  39  to  3. 

By  a  vote  of  21  to  20  the  committee  did  not  adopt  an  amendment 
which  would  have  replaced  the  customer  challenge  procedures  in 
the  substitute  with  those  in  the  subcommittee  bill,  H.R.  13088,  The 
purpose  of  the  amendment  was  to  remove  the  provisions  in  the  substi- 
tute which  put  the  initial  burden  of  going  to  court  to  block  Govern- 


35 

ment  access  upon  the  customer.  Opponents  of  the  amendment  argued 
that  while  the  substitute  does  require  the  customer  to  file  an  affidavit 
and  motion  in  court,  rather  than  simply  submit  a  written  objection  as 
in  H.R.  13088,  the  ultimate  burden  of  proof  still  rests  with  the  Gov- 
ernment. 

The  committee  adopted  an  amendment  to  section  1112,  relating  to 
interagency  transfers  of  information.  The  substitute  provided  that 
such  transfers  would  be  governed  by  existing  law,  such  as  the  Privacy 
Act  which  permits  law  enforcement  agencies  to  share  information. 
The  substitute  also  provided  that  the  customer  would  be  notified  after 
a  transfer  had  been  made.  The  committee  replaced  this  language  with 
the  corresponding  provision  from  H.R.  13088,  section  1111.  This  sec- 
tion provides  that  infonnation  obtained  under  the  title  may  not  be 
used  or  retained  for  any  purpose  other  than  the  specific  statutory  pur- 
pose for  which  the  information  was  originally  obtained,  and  that  the 
information  may  not  be  transferred  to  another  government  agency 
without  specific  statutory  authorization.  The  section  provides,  how- 
ever, that  supervisory  agencies  may  share  information. 

The  committee  adopted  an  amendment  which  exempts  grand  jury 
subpoenas  from  the  notice  and  challenge  provisions  of  the  legislation. 
Proponents  of  the  amendment  argued  that  reform  of  the  grand  jury 
system  could  better  be  undertaken  in  another  context,  and  that  since 
the  grand  jury  operated  under  judicial  scrutiny,  grand  jury  subpoenas 
are  less  subject  to  abuse  than  other  forms  of  process.  Opponents 
argued  that  there  was  no  reason  why  grand  jury  subpoenas  should  be 
exempted,  since  the  Privacy  Commission  found  that  there  has  been 
abuse  of  the  grand  jury  subpoena. 

The  committee  did  adopt  an  amendment  which  requires  that 
use  of  financial  records  obtained  pursuant  to  a  grand  jury  subpoena  be 
more  strictly  limited.  The  amendment  requires  that  the  records  be 
actually  presented  to  the  grand  jury  and  used  only  for  the  purposes 
of  the  grand  jury  investigation,  i.e.  indictment  and  prosecution. 

The  committee  adopted  an  amendment  to  section  1105(b)  which 
limited  it  to  subpoenas  issued  by  the  Securities  and  Exchange  Commis- 
sion. As  originally  written,  the  section  would  have  permitted  any 
government  agency  with  administrative  subpoena  power,  if  it  followed 
the  internal  procedures  outlined  in  the  section,  to  dispense  with  the 
nrior  notice  requirement.  The  committee  -bill  now  permits  only  the 
SEC  to  use  this  procedure  and  avoid  prenotification. 

By  a  vote  of  21  to  21  the  committee  failed  to  adopt  an  amendment 
which'  would  have  replaced  the  limited  reporting  requirements  in  the 
substitute  with  a  comprehensive  provision.  The  amendment  would 
have  required  agencies  to  compile  statistics  on  the  nmnber  of  re- 
quests for  access  to  financial  records  and  the  number  of  notice  delays 
.sou.<rht  and  obtained  under  each  of  the  provisions  of  the  title. 

The  committee  adopted  an  amendment  wliich  deleted  credit  report- 
ing agency  records  from  the  protections  of  the  title,  since  government 
access  to  these  records  is  already  governed  by  the  Fair  Credit  Report- 
ing Act. 

The  committee  adopted  an  amendment  to  section  1117(b)  to  make 
clear  tliat  the  Civil  Service  Commission,  and  i\ot  the  courts,  will  deter- 
mine whether  a  goveniment  employee  acted  improperly  with  respect 
to  the  provisions  of  the  title. 
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CREDIT  CHARGE  SURCHARGES 

Title  XIX  of  the  bill  repeals  the  expiration  date  for  a  provision  in 
Public  Law  94—222  which  prohibited  a  merchant  from  levyinjs:  a  sur- 
charge on  customers  who  wish  to  pay  by  credit  card  ratlier  tlian  pay 
by  cash.  The  current  ban  on  such  surcharges  will  expire  in  February 
1979  unless  this  title  is  enacted.  The  bank  on  surcharofes  was  approved 
by  the  House  in  1976  (on  a  vote  of  398  to  3)  and  lias  provided  protec- 
tion for  credit  card  customers  from  surcharofes,  while  encoura<ring 
merchants  to  offer  a  reduction  from  their  regular  prices  to  those  who 
pay  cash. 

STATEMENTS  REQUIRED  IN  ACCORDANCE  WITH 
HOUSE  RULES 

In  accordance  with  clauses  2(1)  (2)  (B),  2(1)  (3),  and  2(1)  (4)  of 
rule  XI  and  clause  7(a)  of  rule  XIII  of  the  Rules  of  the  House  of 
Representatives,  the  following  statements  are  made : 

Committee  Vote  {Rule  XI,  Clause  2(1)  (2)  (B) 

A  total  of  34  votes  was  cast  for  reporting  favorably  and  5  votes  were 
cast  against  reporting  the  bill. 

The  following  committee  membei*s  cast  votes  for  reporting  tlie  bill : 
Rpuss,  Moorhead,  St  Germain,  Gonzalez,  Minish.  Annunzio.  Hanley, 
Mitchell,  Fauntroy  (by  proxy),  Patterson,  Blanchard,  Hubbard, 
LaFalce,  Spellman,  AuCoin,  Derrick,  Hannaford,  D'Amours  (by 
proxy),  Lundine,  Pattison,  Cavanaugh,  Oakar.  Mattox,  Yento,  Stan- 
ton, Brown,  Wvlie,  McKinney  (by  proxy),  Hyde  (bv  proxy).  Fen- 
wick,  I^each,  Evans  (Del.)  (by  proxy),  Hollenbeck  (by  proxy)  and 
Green. 

The  followins:  committee  members  cast  votes  against  reporting  the 
bill :  Barnard,  Watkins.  Rousselot,  Kelly  and  Grassley. 

Tlie  following  committer  meml>ers  did  not  cast  a  vote:  Ashley, 
Neal,  Tsongas,  Evans  (Ind.),  Garcia,  Hansen,  Steers,  and  Caputo. 

Oversight  Findings  [Rule  X/,  Clause  2(1)  (3)  (A )  and  Rule  X,  Clause 
2(h)  (J)] 
The  Subcommittee  on  Financial  Institutions  Supervision.  Regula- 
tion and  Insurance  has  held  hearinfrs  and  conducted  investijiations  into 
on  the  sul)ject  matter  contained  in  H.R.  13471.  Based  upon  the  evidence 
presented,  the  committee  concludes  that  the  provisions  of  PI.R.  13471 
are  necessarv  to  improve  the  supervision  and  regulation  of  financial 
institutions  insured  by  a.frencies  of  the  IT.S.  GoA-ernment  and  to  make 
financial  institution  regulatory  agencies  more  efficient  and  effective. 

Estimates  of  Costs  to  he  Incurred  [Rule  XIII,  Clause  7(a)  (7)] 

Your  committee  estimates  that  no  additional  costs  to  the  government 
will  be  incurred  as  a  result  of  tlie  enactment  of  this  legislation  except 
with  respect  to  section  1115  of  title  XT  (Ri<rht  to  Financial  Privacv). 
That  section  requiivs  afovernment  authorities  to  reimburse  financial  in- 
stitutions for  ])rovidin.<>-  records  requested  bv  the  agencv  ]iursuant  to 
the  provisions  of  title  XL  That  provision  does  not  take  effect  until 
October  1, 1979.  The  Congressional  Budget  Office  report  stated  "there 
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is  not  sufficient  information  available  to  allow  the  CBO  to  estimate  the 
cost  of  these  provisions  with  any  reasonable  accuracy-"  The  commit- 
tee agrees  that  the  only  evidence  to  date  is  that  provided  by  the  In- 
ternal Revenue  Service  experience  under  the  Tax  Reform  Act  of 
1976  and  that  is  inconclusive  and  may  not  be  comparable  with  the 
provisions  in  the  bill. 

Inflationary  Impact  Statement  [Rule  X/,  Clause  2{1)  (-4)  ] 

Your  committee  believes  that  this  bill  will  have  no  inflationary 
impact. 

Cost  Estimate  of  the  Congr^essional  Budget  Office  Pursuant  to  Section 
JfOS  of  the  Congressional  Budget  Act  of  197Jf.  [Rule  XI,  Clause  2 
{1){3){C)^ 

The  Congressional  Budget  Office  has  submitted  the  following 
report : 

Congressional  Budget  Office, 

U.S.  Congress, 
Washington,  D.C.,  July  19, 197 S 
Hon.  Henry  S.  Reuss, 

Chairman,  Committee  on  Banking,  Finance  and  Urhan  Affairs, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Pursuant  to  section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congi'essional  Budget  Office  has  reviewed 
H.R.  13471,  the  Financial  Institutions  Regulatory  Act  of  1978,  as  or- 
dered reported  by  the  House  Committee  on  Banking,  Finance  and 
Urban  Affairs,  July  18, 1978.  This  bill,  if  enacted,  would  amend  certain 
laws  effecting  Federal  regulation  and  supervision  of  financial  institu- 
tions. In  general,  these  laws  would  be  strengthened  to  eliminate  inter- 
locking managements  and  directorships  between  institutions,  to  restrict 
conflicts  of  interest  and  to  regidate  the  sale  of  insured  financial 
institutions. 

Based  on  this  review,  it  appears  that  the  only  significant  additional 
costs  to  the  Federal  Government  upon  enactment  of  this  bill  would 
result  from  provisions  contained  in  title  XL  XI  specifies  the  circum- 
stances and  procedures  under  which  an  agency  or  officer  of  the  U.S. 
Government  may  obtain  infonnation  or  records  from  a  financial  insti- 
tution concerning  that  institution's  customers.  These  provisions 
involve  formal  notification  of  the  person  Avhose  records  are  being 
requested,  ])rocedurps  whereby  the  request  can  be  challenged  by  that 
i:)erson,  and  reimbursement  of  the  financial  institution  involved  for 
exi)enses  incurred  pursuant  to  the  request. 

Unfortunately,  at  this  time,  there  is  not  sufficient  information  avail- 
able to  allow  the  CBO  to  esstimate  the  cost  of  these  i)rovisions  with 
any  reasonable  accuracy.  It  is  not  kno^^Tl  how  many  times  the  airencies 
involved  will  request  information  ])nrsuant  to  the  ])ro)iosed  legislation 
nor  can  it  be  estimated  how  the  prior  notification  provisions  will  affect 
the  litigation  costs  of  those  agencies.  A  limited  amount  of  related  data 
is  available  from  the  Internal  Revenue  Service  (IRS).  At  best,  this 
information  can  only  indicate  the  general  magnitude  of  some  of  the 
costs  involved.  In  January  1977,  the  IRS  began  compensating  financial 
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institutions  for  the  expenses  of  assemblinfj  and  providin<j  information 
on  persons  under  investigation.  In  the  first  6  months  of  fiscal  year 
1978,  these  payments  amounted  to  about  $280,000.  The  number  of  insti- 
tutions taking  advantage  of  this  payment  program  is  increasing  and 
it  is  possible  that  IRS  third-party  payments  could  reach  $1  million 
per  year  within  the  next  few  years.  It  should  be  emphasized  that  this 
number  represents  third-party  payments  only  and  does  not  include 
increased  administrative  or  litigative  expenses.  And,  again,  it  is  not 
known  how  the  number  of  IRS  requests  for  information  would  com- 
pare to  that  of  those  agencies  affected  by  the  proposed  legislation. 

We  regret  not  being  able  to  furnish  the  committee  with  a  cost  esti- 
mate for  this  bill.  The  error  inherent  in  any  estimate  that  could  be 
derived  from  the  available  information  could  very  well  detract,  rather 
than  add,  to  the  debate  on  the  legislation. 
Sincerely, 

James  Blum, 
Alice  M.  Rivlin,  (For  Director). 

Section-hy -Section  Summary  of  the  Financial  Institutions  Regulatory 
Act  of  1978 
The  first  section  provides  that  the  bill  may  be  cited  as  the  "Financial 
Institutions  Regulatory  Act  of  1978". 

Title  I — Supervisonj  Authority  Over  Depository  Institutions 

Section  101  adds  a  new  secttion  to  the  Federal  Reserve  Act  which 
Avould  authorize  the  Board  of  Governors,  in  the  case  of  member  banks, 
and  the  Comptroller  of  the  Currency,  in  the  case  of  national  banks,  to 
assess  civil  money  penalties  against  a  member  or  national  bank,  or  an 
individual  participating  in  the  affairs  of  such  a  bank,  for  any  violation 
of  sections  22  or  23A  of  the  Federal  Reserve  Act.  These  sections  limit 
loans  to  insiders  and  affiliates  of  the  bank.  A  civil  money  penalty  of 
not  more  than  $1,000  per  day  for  each  violation  may  be  assessed  after 
notice  and  consideration  of  the  appropriateness  of  the  penalty  with 
respect  to  the  financial  resources  and  good  faith  of  the  member  bank 
or  person  charged,  the  gravity  of  the  violation,  the  history  of  previous 
violations  and  the  data,  views  and  arguments  of  the  bank  or  person 
against  whom  such  civil  penalty  may  be  assessed.  The  person  assessed 
is  given  a  right  to  an  agency  determination  based  on  a  hearing  on  the 
record  subject  to  appeal  to  a  circuit  court  of  appeals. 

Section  102  adds  a  new  section  to  the  Federal  Reserve  Act  which 
would  authorize  the  assessment  of  a  civil  money  penalty  in  the  same 
manner  as  authorized  under  section  101  of  this  title  for  any  violation 
of  section  19  of  the  Federal  Reserve  Act.  The  amount  of  the  penalty 
under  this  section,  however,  is  limited  to  not  more  than  $100  per  day 
for  each  violation.  Section  19  of  the  Federal  Reserve  Act  provides  for 
reserve  requirements  and  limitations  on  the  amount  of  interest  which 
mav  be  paid  on  deposits  at  member  banks. 

Section  103  adds  a  new  section  to  the  National  Banking  Act  which 
would  authorize  the  assessment  by  the  Comptroller  of  the  Currency 
of  a  civil  money  penalty  in  the  same  manner  as  authorized  under 
section  101  of  this  title  for  any  violation  of  the  National  Bank  Act  or 
any  regulation  issued  pursuant  thereto. 
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Section  104  would  amend  section  22  of  the  Federal  Reserve  Act  and 
place  additional  restrictions  on  loans  to  executive  officers,  directors 
and  persons  who  directly  or  indirectly  own  or  control  more  than  10 
percent  of  the  voting  shares  of  a  member  bank.  The  amendment  would 
prohibit  loans  to  an  executive  officer  or  10  percent  stockholder  (except 
that  this  percentum  is  18  percent  for  banks  located  in  communities 
with  less  than  30,000  in  population),  companies  controlled  by  such 
person,  or  his  political  or  campaign  committees,  where  the  amount  of 
the  loan,  when  aggregated  with  all  other  loans  outstanding  to  such 
person,  his  controlled  companies  and  his  political  or  campaign  com- 
mittees, would  exceed  the  limits  on  loans  to  a  single  borrower  estab- 
lished by  section  5200  of  the  Revised  Statutes  (10  percent  of  the  capi- 
tal and  surplus  of  the  bank).  This  limit  would  be  made  to  apply  to 
national  banks  and  State  member  banks  alike.  The  amendment  would 
also  require  the  approval  of  a  majority  of  the  Board  of  Directors  of  a 
member  bank  before  a  loan  could  be  made  by  the  bank  to  an  executive 
officer,  a  director  or  a  10  percent  stockholder,  to  any  company  con- 
trolled by  such  a  person  or  to  any  political  or  campaign  committee 
of  such  a  person,  where  the  amount  of  the  loan,  when  aggregated  with 
all  other  loans  outstanding  to  such  person,  his  controlled  companies 
and  his  political  or  campaign  committee,  would  exceed  $25,000.  In  the 
case  of  an  executive  officer  these  requirements  would  be  an  addition  to 
the  existing  requirements  established  by  section  22(g)  of  the  Federal 
Reserve  Act.  All  loans  to  executive  officers,  directors  and  10  percent 
stockholders,  to  companies  controlled  by  such  persons  and  to  political 
or  campaign  committees  of  such  persons,  must  be  made  on  substan- 
tially the  same  terms  as  those  prevailing  at  the  time  for  comparable 
transactions  with  other  persons. 

Member  banks  would  be  prohibited  from  honoring"  overdrafts  of 
executive  officers  or  directors  unless  the  payment  of  the  overdraft  is 
tied  to  a  written  preauthorized  extension  of  credit  to  such  officer  or 
director  or  to  a  written  preauthorized  transfer  of  funds  fromi  another 
account  of  such  officer  or  director  at  that  bank.  The  Board  of  Gov- 
ernors would  be  authorized  to  prescribe  rules  and  regulations  to  effec- 
tuate the  purposes  and  to  prevent  evasions  of  this  section,  as  well  as  to 
establish  a  time  period  Avithin  which  bank  loans  currently  outstanding 
shnll  be  reduced  eo  as  to  conform  to  the  limitations  of  this  section. 

Section  105(a)  would  authorize  the  Federal  Reserve  Board  to  re- 
quire the  divestiture  of  a  nonbank  subsidiary  of  a  holding  company, 
not  a  subsidiarv  of  a  bank,  or  the  termination  of  such  nonbank  activi- 
ties, wherever  there  is  a  reasonable  cause  to  believe  that  such  sub- 
sidiary or  activity  constitutes  a  serious  risk  to  the  financial  safety, 
soundness,  or  stabilitv  of  a  bank  holding  company's  subsidiary  bank 
and  is  inconsistent  witli  sound  banking  principles  or  with  the  pur- 
poses of  the  Bank  Holding  Company  Act.  Such  divestiture  or  termi- 
nation is  required  to  l)e  consummated  within  120  days  or  such  longer 
period  as  the  Federal  Reserve  Board,  in  its  discretion,  may  direct  in 
unusual  circumstances. 

Section  105(b)  would  authorize  the  Federal  Savings  and  Loan 
Insurance  Corporation,  whenever  it  has  reasonable  cause  to  l)elieve 
that  the  continuation  by  a  savings  and  loan  holding  company  of  any 
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activity  or  of  ownership  or  control  of  any  of  its  noninsured  subsidi- 
aries, constitutes  a  serious  risk  to  the  safety,  soundness,  or  stability  of 
a  subsidiary  insured  institution  or  institutions,  and  is  inconsistent  with 
the  sound  operation  of  an  insured  savings  and  loan  association  or  with 
the  purposes  of  section  408  or  with  the  Financial  Institutions  Super- 
visory Act,  to  order  the  savin<^s  and  loan  holding  company  or  any  of  its 
noninsured  subsidiaries,  after  due  notice  and  oi)portunity  for  a  hear- 
ing, to  terminate  such  activities  or  to  terminate — within  120  days,  or 
such  longer  period  as  the  FSLIC  in  its  sole  discretion  directs  in 
unusual  circumstances — its  ownership  or  control  of  any  such  sub- 
sidiary. 

Section  105(b)  (2)  would  authorize  the  FHLBB  to  make  contribu- 
tions to  insured  savings  and  loan  associations  in  distress  similar  to 
contributions  authorized  by  law  respecting  insured  banks. 

Section  106(a)  would  authorize  the  assessment  by  the  Board  of 
Governors  of  a  civil  money  penalty  in  the  same  manner  as  authorized 
under  section  101  of  this  title  for  kny  violation  of  the  Bank  Holding 
Company  Act  or  any  regulation  or  order  issued  pursuant  thereto. 

Section  106(b)  would  authorize  the  Board  or  any  designated  rep- 
resentative thereof,  to  administer  oaths  and  affirmations,  to  take  depo- 
sitions, and  to  issue,  revoke,  quash  or  modify  subpoenas  and  subpoenas 
duces  tecum  in  connection  with  any  application,  examination,  investi- 
gation or  other  proceeding  under  the  Bank  Holding  Company  Act. 

Section  106(c)  would  provide  that  any  company  which  violates  or 
any  individual  who  participates  in  a  violation  of  any  provision  of 
section  408  of  the  National  Housing  Act  or  any  regulation  or  order 
issued  pursuant  thereto,  shall  forfeit  and  pay  a  civil  penalty  of  not 
more  than  $1,000  per  day  per  violation  for  each  day  during  which  such 
violation  continues.  'The  FSLIC  would  have  the  authority  to  assess 
such  a  civil  penalty  after  notice  and  the  following  of  procedures 
identical  to  those  applicable  under  section  101. 

Section  107(a)  (1)  would  make  clear  that  cease-and-desist  proceed- 
ings and  cease-and-desist  orders  mav  be  issued  under  the  Financial 
Institutions  Supervisory  Act  directly  against  any  director,  officer, 
employee,  agent,  or  any  other  person  who  participates  in  the  conduct 
of  the  affairs  of  a  bank. 

Section  107(a)  (2)  would  amend  section  407  of  the  National  Hous- 
ing Act  to  expand  the  scope  and  effectiveness  of  cease-and-desist  orders 
issued  bv  the  FSLIC.  The  amendment  would  make  it  clear  that  cease- 
and-desist  proceedings  could  be  instituted  ap;ainst  directors,  officers, 
employees,  agents,  or  other  persons  partieipatinir  in  tlie  conduct  of  the 
affairs  of  an  insured  institution,  regardless  of  whether  the  insured 
institution  itself  is  named  in  the  proceeding.  This  section  and  section 
107(a)(3)  gives  the  FHLBB  the  authority  to  issue  cease-and-desist 
orders  acrainst  savings  and  loan  holding  companies,  their  subsidiaries 
and  affiliates,  and  service  corporations. 

Section  107(a)(3)  would  provide  the  Federal  Home  Loan  Bank 
Board  with  cease-and-desist  powers,  with  respect  to  Federal  savinars 
and  loan  associations,  similar  to  the  powers  subsection  107(a)  (2") 
would  provide  to  the  FSLIC  with  respect  to  State-chartered  insured 
savings  and  loan  associations. 
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Section  107(a)(4)  provides  the  NCUA  with  similar  cease-and- 
desist  authority  over  individuals  as  provided  for  in  section  107(a) 

(l)-(3). 

Section  107(b)  would  extend  the  cease-and-desist  and  removal 
powers  of  the  Board  under  the  Financial  Institutions  Supervisory  Act 
to  Ed^e  Act  and  Ao;reement  Corporations  whether  or  not  any  such 
corporation  is  a  subsidiary  of  a  bank  holdino;  company.  This  section 
would  also  extend  the  removal  powers  of  the  Board  under  the  Finan- 
cial Institutions  Supervisory  Act  to  bank  holding  companies  and  their 
nonbank  subsidiaries. 

Section  107(c)(1)  would  make  clear  that  temporary  cease-and- 
desist  orders  under  the  Financial  Institutions  Supervisory  Act  may 
be  issued  directly  against  any  director,  officer,  employee,  agent,  or 
other  person  participating  in  the  conduct  of  the  affairs  of  a  bank. 
This  section  would  also  authorize  the  issuance  of  a  temporary  cease- 
and-desist  order  where  the  appropriate  Federal  banking  agency  finds 
that  the  violation  of  law  or  unsafe  or  unsound  banking  practice  spec- 
ified in  the  notice  of  charges  is  likely  to  seriously  weaken  the  condition 
of  the  bank  prior  to  the  completion  of  the  administrative  proceedings 
required  under  the  act. 

Section  107(c)(2)  would  conform  the  FSLIC's  temporary  cease- 
and-desist  authority  with  respect  to  State-chartered  insured  institu- 
tions, with  changes  in  subsection  107(c)  (1)  respecting  cease-and-desist 
actions  against  individuals  or  banks. 

Section  107(c)  (3)  would  conform  the  FHLBB's  temporary  cease- 
and-desist  authority,  with  respect  to  Federal  savings  and  loan  asso- 
ciations, with  changes  proposed  in  subsection  107(c)(1)  respecting 
cease-and-desist  actions  against  individuals  or  banks. 

Section  107(c)(4)  would  conform  the  NCUA's  temporary  cease- 
and-desist  authority  over  credit  unions  to  that  contained  in  section 
107(c)(1)  for  banks. 

Section  107(d)  (1)  would  authorize  the  institution  of  a  proceeding 
to  remove  from  office  any  director,  officer,  or  other  person  participat- 
ing in  the  affairs  of  a  bank  or  to  prohibit  such  a  person  from  partici- 
pating in  any  manner  in  the  conduct  of  the  affairs  of  a  bank  upon  a 
showing  that  such  individual  has  exhibited  personal  dishonesty  in  a 
transaction  or  has  demonstrated  a  willful  or  a  continuing  disregard 
for  the  safety  or  soundness  of  the  bank.  Under  this  section,  removal 
proceedings  may  be  commenced  against  persons  ^participating  in  the 
affairs  of  national  banks  by  the  Comptroller  of  the  Currency.  How- 
ever, removal  orders  in  such  cases  may  be  issued  only  by  the  Federal 
Reserve  Board.  This  changes  current  law,  under  which  the  Comp- 
troller may  not  initiate  such  a  proceeding. 

Section  107(d)  (2)  p'roix)ses  to  expand  the  criteria  for  the  removal 
of  a  director  or  officer  from  an  insured  savings  and  loan  institution. 
The  amendment  would  authorize  the  FSLIC  to  remove  a  director  or 
officer  of  an  insured  savings  and  loan  association,  under  the  criteria 
set  forth  undei-  subsection  (d)(1)  with  respect  to  insured  banks. 

Section  107(d)(3)  would  amend  the  Home  Owner's  Loan  Act  of 
1933,  as  amended,  to  permit  the  FHLBB  to  remove  an  officer,  or  di- 
rector of  a  Federal  savings  and  loan  association,  under  the  criteria  set 
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forth  under  subsection  (d)  (2)  applying  to  the  FSLIC  with  respect 
to  State-chartered  insured  institutions. 

Section  107  (d)  (4)  would  authorize  the  removal  of  officials  of  insured 
credit  unions  to  the  same  extent  as  removals  are  authorized  for  finan- 
cial institutions. 

Section  107  (a)  ( 1 )  authorizes  the  assessment  of  civil  money  penalties 
of  not  more  than  $1,000  per  day  for  a  violation  of  any  outstanding 
cease-and-desist  order  under  the  Financial  Institutions  Supervisoi-y 
Act.  The  civil  money  penalties  may  be  assessed  and  collected  under 
this  section  in  a  similar  manner  to  that  provided  under  section  101  of 
this  bill  after  consideration  of  the  appropriateness  of  the  penalty  in 
light  of,  among  other  things,  the  size  of  financial  resources  of  the  bank 
or  person  charged. 

Section  107(a)  (2)  would  provide  that  any  insured  institution,  sav- 
ings and  loan,  or  any  officer,  ditwtor,  employee,  agent,  or  other  person 
participating  in  the  conduct  of  the  affairs  of  an  institution  who  violates 
a  cease-and-desist  order  which  has  become  final,  shall  forfeit  and  pay 
a  civil  penalty  of  not  more  than  $1,000  per  day  violation  for  each  day 
during  which  such  violation  continues.  Tlie  amendment  provides  the 
FSLIC  with  authority  to  assess  such  a  civil  penalty,  giving  due  con- 
sideration to  the  appropriateness  of  the  penalty  with  respect  to  the 
size  of  financial  resources  of  the  institution  or  person  charged  in  a 
similar  manner  as  under  section  101  of  the  bill. 

Section  107(a)  (3)  Avould  provide  the  FHLBB  with  the  authority 
to  aSvSess  a  civil  penalty  against  Federal  savings  and  loan  associations 
and  persons  similar  to  the  authority  vested  in  the  FSLIC  under  sub- 
section (e) (2). 

Section  107(e)  (4)  would  authorize  the  NCUA  to  assess  civil  money 
penalties  not  to  exceed  $1,000  for  violations  of  its  cease-and-desist 
orders  in  the  same  manner  as  is  applicable  to  other  financial  institu- 
tions regulatory  agencies. 

Section  108  would  make  the  requirements  of  section  22(h)  of  the 
Federal  Reserve  Act  applicable  to  insured  nonmember  banks  and 
would  authorize  civil  money  penalties  to  be  assessed  against  insured 
nonmember  banks  for  violations  of  sections  22(h)  and  23A  of  the 
Federal  Reserve  Act  to  the  same  extent  that  civil  money  penalties  may 
be  assessed  against  member  banks. 

Section  109  make^  clear  that  the  civil  money  penalty  provisions 
of  this  bill  apply  only  to  violations  occurring  after  the  date  of  the 
enactment  of  the  bill. 

Section  110  would  amend  section  22(g)  of  the  Federal  RevServe  Act 
to  increase  the  dollar  limitations  on  loans  which  may  be  made  by  a 
member  bank  to  its  executive  officers.  Under  this  section,  a  member 
bank  may  make  loans  to  individual  executive  officers  of :  $60,000  for 
the  purpose  of  purchasing  a  home;  $30,000  to  finance  the  education 
of  children ;  and  $10,000  for  any  other  purpose. 

Section  111  would  amend  section  8(g)  of  the  Federal  Deposit  In- 
surance Act  to  provide  an  opportunity  for  an  informal  hearing  before 
the  appropriate  Federal  banking  agency  for  any  officer,  director, 
or  other  person  participating  in  the  conduct  of  the  affairs  of  an 
insured  bank  who  has  been  suspended  or  removed  from  office  or 
prohibited  from  participating  in  the  affairs  of  a  bank  as  a  result  of 
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an  indiotment  or  conviction  of  a  felony  involving  dishonesty  or  breach 
of  trust.  The  agency  would  be  required  to  notify  the  individual  of  its 
decision  60  days  following  the  hearing  and  provide  the  individual 
with  a  statement  as  to  the  basis  for  its  decision.  The  amendment 
would  also  require  the  agency,  before  it  suspends  or  removes  such 
an  individual,  to  find  that  continued  service  to,  or  participation  in 
the  affairs  of,  the  bank  by  such  an  individual  may  pose  a  threat  to  the 
interests  of  the  bank's  depositors  or  may  threaten  to  impair  public  con- 
fidence in  the  bank.  Currently,  this  section  of  the  statute  does  not  pro- 
vide an  officer  or  director  of  a  bank  with  an  opportunity  for  hearing 
or  contain  standards  to  be  applied  by  the  agency  in  exercising  its 
discretion. 

Section  111(a)  would  make  willful  failure  to  comply  with  a  sub- 
pena  issued  pursuant  to  the  Financial  Institutions  Supervisory  Act 
a  misdemeanor,  punishable  by  a  fine  of  not  more  than  $1,000  or  by 
imprisonment  for  a  term  of  not  more  than  1  year,  or  both. 

Section  111  (b),  (c),  and  (d)  would  require  suspensions  or  removals 
after  indictment  or  conviction  of  a  crime  of  individuals  under  the 
jurisdiction  of  the  FHLBB  and  NCUA  to  be  conducted  in  accordance 
with  section  111  (a) . 

Section  112  would  amend  section  4(c)  of  the  Bank  Holding  Com- 
pany Act  to  eliminate  the  existing  exemption  from  the  prohibitions 
on  nonbank  acquisitions  to  bank  holding  companies.  Firms  which 
were,  on  January  1,  1977,  tax-exempt  labor,  agricultural,  or  horti- 
cultural organizations  would  be  grandfathered. 

Title  II — Management  interlocks 

Section  201  provides  that  title  II  may  be  cited  as  the  "Depository 
Institutions  Management  Interlocks  Act." 

Section  202  defines  the  terms  "depository  institution,"  "depository 
holding  company,"  "affiliate,"  "management  official,"  and  "office."  The 
term  "affiliate"  would  include  holding  company  subsidiaries,  com- 
panies 50  percent  of  the  stock  of  which  is  owned  by  persons  owning 
50  percent  of  the  depository  institution,  trust  companies  entirely 
owned  by  one  or  more  mutual  savings  banks,  and  banks  owned  by  and 
operated  for  other  banks  and  not  the  public. 

Section  203  prohibits  a  management  official  of  a  depository  institu- 
tion or  a  depository  holding  company  from  serving  as  a  managerial 
official  of  another  depositorv  institution  or  depositors^  holding  com- 
pany not  affiliated  therewith  if  their  offices  are  located  in  the  same 
SMSA  or  in  the  same  or  contiguous  or  adjacent  city,  town,  or  village. 
Depository  institutions  with  less  than  $20  million  in  assets  would  be 
judged  by  the  second  geographical  test  (same  or  contiguous  or  adja- 
cent city,  town,  or  \nllage)  rather  than  the  fii-st  (same  SMSA). 

Section  204  prohibits  interlocking  management  relationships  re- 
gardless of  geographic  location  between  a  depositorv  institution  or 
a  depository  holding  company  with  $1  billion  in  assets  and  a  de- 
pository institution  or  a  depository  holding  company  with  $500 
million  in  assets. 

Section  205  provides  exemptions  from  the  prohibitions  of  sections 
203  and  204  for  failing  institutions.  Edge  Act  Corporations,  credit 
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unions,  institutions  with  only  incidental  activities  within  the  United 
States,  State-chartered  S.  &  L.  guaranty  corporations,  Federal  Home 
Loan  Banks,  and  banks  organized  to  serve  depository  institutions. 

Section  206  grandfathers  existing  interlocking  relationships  for  a 
period  of  10  years  and  allows  each  Federal  banking  agency  authority 
to  allow  up  to  15  months  for  correction  of  any  interlock  which  be- 
comes subject  to  the  prohibitions  of  sections  203  and  204  after  the 
date  of  enactment. 

Section  207  places  concurrent  jurisdiction  to  enforce  the  provisions 
of  title  IT  in  the  appropriate  Federal  regulatory  agency  and  in  the  De- 
partment of  Justice  upon  referral  by  one  of  the  Federal  regulatory 
agencies. 

Section  208  provides  conforming  amendments  to  the  cease-and- 
desist  powers  of  the  Federal  regulatory  agencies  to  cover  enforcement 
of  the  interlock  provisions. 

Se^^ion  209  grants  to  each  of  the  Federal  regulatorv^  agencies  the 
authority  to  issue  rules  and  regulations  to  implement  title  II,  includ- 
ing the  authority  to  permit  interlocks  that  would  otherwise  be  pro- 
hibited by  section  203  or  section  204. 

Title  III — Foreign  hranching 

Section  301  would  include  a  definition  of  "foreign  branch"  in  the 
FDIC  Act  and  would  give  the  FDIO  express  authority  over  the  estab- 
lishment and  operation  of  foreign  branches  and  the  acouisition  of  the 
shares  of  foreififn  banks  by  State  nonmember-insured  banks  similar  to 
that  exercised  bv  the  Federal  Reserve  with  respect  to  foreign  branches 
and  foreign  bank  acnuisitions  of  member  banks. 

Section  302  would  amend  the  Federal  Deposit  Insurance  Act  to 
permit  the  signatures  of  two  directors  or  trustees  to  attest  to  the  cor- 
rectness of  a  report  of  condition  of  an  insured  nonmember  bank.  The 
signatures  of  two  directors  or  trustees  are  currently  permitted  only  if 
the  bank  does  not  liave  more  than  three  directors  or  trustees.  Accord- 
ingly, when  the  FDIC  receives  a  report  of  condition  attested  bv  the 
signatures  of  two  directors  or  trustees,  it  often  must  undertake  time- 
consuming  investigations  to  determine  the  total  number  of  directors 
or  trustees  of  the  insured  nonmember  bank. 

Section  303  would  amend  the  subpena  provisions  of  section  8(n)  of 
the  Federal  Deposit  Insurance  Act  (12  IJ.S.C.  ISlSfn))  to  cover 
claims  for  insured  deposits  and  examinations  and  investigations  under 
section  10  of  the  Federal  Deposit  Insurance  Act. 

Section  304  would  amend  section  8(g)  of  the  Federal  Deposit  Insur- 
ance Corporation  Act  (12  IJ.S.C.  1818(g) )  to  provide  that  where  the 
deposit  liabilities  of  an  insured  bank  are  assumed  by  anotlier  insured 
bank,  the  time  deposits  so  assumed  shall  continue  to  be  separately 
insured  to  the  earliest  maturity  more  than  6  months  after  the  effective 
date  of  the  assumption.  Demand  and  savings  deposits  so  assumed  sliall 
continue  to  be  separately  insured  for  a  period  of  0  months  after  the 
effective  date  of  the  assumption. 

Section  305  would  make  clear  that,  in  connection  with  an  examina- 
tion or  other  type  of  investigation  for  compliance  with  applicable  law, 
the  appropriate  Federal  bankin.<r  agencv  is  authorized  to  take  testi- 
mony and  subpena  the  records  of  institutions.  The  procedural  require- 
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ments  as  to  subpenas  are  deleted  from  section  10  of  the  act  and  those 
of  section  8(n)  of  the  Federal  Deposit  Insurance  Act  are  incorporated 
by  reference.  Section  305  would  also  expand  the  definition  of  "affiliate" 
for  this  purpose  to  include  any  "affiliate"  as  that  term  is  used  in  section 
23A  of  the  Federal  Reserve  Act  (12  U.S.C.  37lc) ,  which  in  conjunction 
with  section  18(j)  of  the  Federal  Deposit  Insurance  Act — 12  U.S.C. 
1828(j) — prohibits  certain  loans  to  affiliates  of  insured  banks.  The 
proposed  amendment  would  conform  the  definitions  of  "affiliate"  as 
used  in  these  closely  related  contexts  and  thus  conform  the  authority 
of  the  Corporation  to  examine  a  bank  holding  company  of  which  a 
nonmember  insured  bank  is  a  subsidiary,  as  well  as  any  other  subsidiary 
of  such  company  to  the  definitions  contained  in  the  Bank  Holding 
Company  Act. 

Section  306  would  amend  section  18(c)(1)(B)  of  the  Federal 
Deposit  Insurance  Act— 12  U.S.C.  1828(c)  (1)  (B)— to  make  clear 
that  the  Corporation's  approval  is  necessary  in  connection  with  the 
assumption  by  an  insured  bank  of  the  deposit  liabilities  of  a  forei^ 
noninsured  bank,  notwithstanding  the  exclusion  of  such  liabilities 
from  the  definition  of  the  term  "deposits"  in  section  3(1)  (5)  of  that 
act— 12  U.S.C.  1813(1)  (5). 

Section  307  would  amend  18  U.S.C.  1114  to  make  it  a  felony  to  kill, 
or  to  forcibly  assault,  resist,  oppose,  impede,  intimidate,  or  interfere 
with  an  FDIC  attorney,  liquidator,  examiner,  claim  agent,  or  other 
FDIC  employee  as  a  result  of  the  performance  of  his  official  duties. 
Such  acts  against  Corporation  employees  arising  out  of  their  official 
duties  are  not  presently  Federal  crimes,  and  the  State  sanctions  which 
can  be  applied  in  these  cases  often  differ  in  substance  and  application. 
The  enactment  of  section  307  would  equally  proscribe  such  acts  in  all 
States.  The  provisions  of  this  section  would  also  apply  to  the  Comp- 
troller of  the  Currency,  the  Federal  Reserve,  the  FHLBB,  and  the 
NCUA. 

Section  308.  Bank  Service  Corporation  Act  requires  federally  regu- 
lated banks  and  persons  performing  certain  clerical  services  for  such 
banks  to  give  written  assurances  that  such  services  will  be  subject  to 
Federal  regulations  and  examination  to  the  same  extent  as  if  they  were 
performed  by  the  bank  itself.  Section  308  would  eliminate  the  require- 
ment to  furnish  such  assurances  and  would  make  the  performance  of 
such  services  automatically  subject  to  Federal  regulation  and  exami- 
nation. The  proposed  amendment  would  also  require  every  such  bank 
to  notify  the  appropriate  Federal  bank  regidatory  agency  within  30 
days  of  the  existence  of  a  service  relationship  and  would  apply  the  act 
to  subsidiaries  of  the  bank  which  are  themselves  subject  to  examination 
by  the  agency  which  regularly  examines  the  bank. 

Section  309  amends  the  Federal  Deposit  Insurance  Corporation  Act 
to  give  the  Board  of  Directors  of  the  Corporation  general  rulemaking 
authority. 

Section  310  amends  section  7  of  tlie  Federal  Deposit  Insurance  Act 
to  exclude  deposits  accumulated  for  the  repayment  of  personal  loans 
from  the  definition  of  deposits  for  deposit  insurance  assessment  pur- 
poses. Such  deposits  are  currently  deducted  from  a  bank's  deposit 
base  prior  to  the  computation  of  the  insurance  assessment.  Accord- 
ingly, the  amendment  has  no  effect  on  the  insurance  assessment  paid  by 
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insured  banks  and  brings  reporting  requirements  for  reports  of  con- 
dition submitted  by  insured  banks  into  conformity  with  generally 
accepted  accounting  principles. 

Title  IV — Conflicts  of  interest 

Section  491  provides  that  title  IV  may  be  cited  as  the  "Depository 
Institutions  Conflict  of  Interest  Act." 

Section  402  amends  section  2  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1812)  to  prohibit  the  members  of  the  Federal  Deposit  In- 
surance Corporation  (includes  the  Comptroller  of  the  Currency) 
from  taking  positions  with  insured  banks,  their  holding  companies,  or 
with  an  affiliate  of  a  holding  company  of  an  insured  bank  for  a  2- 
year  period  if  they  do  not  complete  the  full  term  for  which  they  were 
appointed.  Former  members,  regardless  of  whether  they  complete  their 
term  or  not,  would  be  prohibited  for  a  2-year  period  after  leaving  the 
Corporation  from  contacting  or  appearing  before  the  Corporation  on 
behalf  of  any  other  person  and  from  actino;  as  an  agent  or  attorney  for 
any  other  person  before  the  Corporation.  These  new  restrictions  apply 
only  to  future  members  and  not  to  sitting  members  of  the  Corporation. 

Section  403  amends  section  10  of  the  Federal  Reserve  Act  (12  U.S.C. 
242)  to  apply  the  restrictions  of  section  402  to  members  of  the  Board  of 
Governors  of  the  Fe<leral  Reserve  System.  The  only  difference  is  that 
the  employment  prohibition  goesS  to  member  banks  and  their  holding 
companies  rather  than  all  insured  banks. 

Section  404  amends  section  17  of  the  Federal  Home  Loan  Bank 
Act  (12  U.S.C.  1437)  by  adding  a  new  section  applvingthe  restrictions 
of  section  402  (except  that  the  employment  restrictions  apply  to  posi- 
tions with  institutions  regulated  bv  the  Federal  Home  Loan  Bank 
Board)  to  members  of  the  Federal  Home  Loan  Bank  Board. 

Title  V — Credit  Union  restructuring 

Section  501  would  amend  section  102  of  the  Federal  Credit  Union 
Act  (12  U.S.C.  1752a)  to  replace  the  Administrator  of  the  National 
Administration  (NCUA)  with  a  reconstituted  Board.  Management  of 
the  NCUA  would  be  vested  in  a  Board,  the  Chairman  of  which  would 
be  responsible  for  implenfienting  the  Board's  policies.  The  members 
of  the  Board  would  be  prohibited  from  taking  positions  with  a  credit 
union  or  any  financial  institution  in  which  a  credit  union  owns  stock 
for  a  2-year  period  if  they  do  not  complete  the  full  term  for  which  they 
were  appointed.  Former  members,  regardless  of  whether  they  complete 
their  term  or  not,  would  be  prohibited  for  a  2-vear  period  after  leav- 
ing the  Board  from  contacting  or  appearing  before  the  Corporation  on 
behalf  of  any  other  person  and  from  acting  as  an  agent  or  attorney  for 
anv  other  person  before  the  Board. 

Section  502  would  make  conforminp-  changes  throuqrhout  the  Federal 
Credit  TTnion  Act  to  reflect  the  substitution  of  the  Bonrd  for  the  Ad- 
ministrator. Section  502  would  also  provide  that  the  Chairman  of  the 
Bonrd  is  on  level  HI  of  the  executive  schedule  and  the  other  members 
of  the  Board  on  level  IV  of  the  executive  schedule. 

Section  503  would  amend  the  definition  9f  the  terms  "member  ac- 
count" and  "account"  and  "branch"  in  section  101  of  the  Federal 
Credit  T^nion  Act. 

Section  504  Avould  amend  sectirti  201  of  the  Federal  Credit  Union 
Act  to  add  credit  unions  in  trust  territories  to  the  list  of  credit  unions 
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eligible  for  insurance  and  to  eliminate  the  provisions  relating  to  Fed- 
eral credit  unions  that  are  disapproved  for  insurance. 

Section  505  would  amend  the  definition  of  the  term  "members  ac- 
count" for  purposes  of  section  202  of  the  Federal  Credit  Union  Act. 

Section  506  would  amend  the  title  of  section  208  of  the  Federal 
Credit  Union  Act. 

Section  507  would  amend  the  provisions  of  section  105  of  the  Federal 
Credit  Union  Act  relating  to  the  annual  supervision  or  operating  fee 
to  be  charged  each  Federal  credit  union. 

Section  508  would  make  a  conforming  change  to  section  106  of  the 
Federal  Credit  Union  Act  to  reflect  the  changes  made  by  section  507 
in  the  annual  fee  provisions  of  the  Federal  Credit  Union  Act. 

Section  509  provides  that  the  Administrator  shall  continue  to  per- 
form his  functions  under  the  Federal  Credit  Union  Act  until  such 
time  as  all  members  of  the  reconstituted  Board  take  office. 

Title  VI — Change  in  hank  control 

Section  601  provides  that  title  VI  may  be  cited  as  the  "Change  in 
Bank  Control  Act  of  1978." 

Section  602  would  amend  subsection  (j)  of  section  7  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1817(j))  to  provide  that  no  person 
may  acquire  control  of  an  insured  bank  or  holding  company  of  an 
insured  bank  unless  the  appropriate  Federal  banking  agency  has  been 
given  60  days'  prior  written  notice  of  the  proposed  acquisition.  The 
Federal  banking  agency  would  be  required  to  forward  a  copy  of  the 
notice  to  the  appropriate  State  banking  agency  if  the  proposed  acqui- 
sition involved  a  State-insured  bank  and  to  give  due  consideration  to 
the  views  and  recommendations  of  such  State  agency. 

Section  602  would  also  provide  that  the  notice  include  information 
about  the  finances  and  background  of  the  acquiring  person,  the  terms 
of  the  acquisition,  the  source  and  amount  of  any  borrowed  funds  to  be 
used  to  make  the  acquisition,  any  persons  employed  to  make  solicita- 
tions to  stockholders  in  connection  with  the  acquisition,  any  tender 
offers,  and  any  plans  the  acquiring  person  might  have  to  liquidate 
the  bank  or  make  any  major  change  in  its  structure  or  management. 
Section  602  further  provides  that  the  Federal  banking  agency  may 
disapprove  any  such  acquisition  if  the  acquisition  Avould  result  in  a 
monopoly  or  might  substantially  lessen  competition,  if  the  financial 
condition,  competence,  experience,  or  integrity  of  the  acquiring  per- 
son or  designated  management  personnel  is  such  that  it  would  not  be 
in  the  interest  of  the  depositors  or  the  public  to  pennit  such  acqui- 
sition, or  if  any  acquiring  person  fails  to  provide  any  of  the  infor- 
mation required  by  the  Federal  banking  agency. 

Section  602  further  provides  that  each  Federal  banking  agency  is 
authorized  to  issue  rules  and  regulations  to  carry  out  this  title.  Any 
person  willfully  violating  this  title  or  any  regulation  or  order  issued 
under  this  title  would  be  subject  to  civil  penalties. 

Section  602  finally  provides  that  the  provisions  of  title  IV  do  not 
apply  to  transactions  subject  to  section  3  of  the  Bank  Holding  Com- 
pany Act  or  the  Bank  Merger  Act. 

Title  VII — Change  in  savings  and  loan  control 

Section  701  provides  that  title  VII  may  be  cited  as  the  "Change  in 
Savings  and  Loan  Control  Act  of  1978." 
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Section  702  amends  para^aph  (6)  of  section  407(1)  of  the  National 
Housing  Act  (12  U.S.C.  1730(1)  (6))  to  provide  that  the  change  in 
control  and  management  reports  required  by  that  section  apply  only  to 
mutual  institutions. 

Section  703  amends  section  407  of  the  National  Housing  Act  (12 
U.S.C.  1730)  by  adding  a  new  subsection  to  provide  the  Federal  Home 
Loan  Bank  Board  with  the  same  power  to  disapprove  proposed  acqui- 
sitions of  insured  stock  institutions  or  their  holding  companies  under 
the  National  Housing  Act  that  Federal  banking  agencies  are  granted 
in  title  VI  in  connection  with  insured  banks. 

Title  VIII — Extensions  of  credit  and  correspondent  halances 

Section  801  would  prohibit  a  correspondent  bank  from  making  an 
extension  of  credit  to  an  executive  officer  or  director  or  10-perccnt 
shareholder  of  a  bank  for  which  it  holds  a  correspondent  account  or 
from  opening  a  correspondent  account  for  a  bank  while  it  has  out- 
standing an  extension  of  credit  to  an  executive  officer,  director,  or  10- 
perccnt  shareholder  of  that  bank  unless  the  extension  of  credit  is  on 
substantially  the  same  terms  as  those  prevailing  for  comparable  trans- 
actions with  other  persons  and  does  not.  involve  more  than  the  normal 
risk  of  repayment  or  present  other  unfavorable  features.  Section  801 
would  also  prohibit  a  bank  which  has  a  correspondent  account  at 
another  bank  from  making  an  extension  of  credit  to  an  executive  offi- 
cer, director  or  10-percent  shareholder  of  such  other  bank  except  on 
substantially  the  same  terms  as  those  prevailing  at  the  time  for  com- 
parable transactions  with  other  persons.  Finally,  section  801  would 
prohibit  a  bank  from  opening  a  correspondent  account  at  another  bank 
if  it  has  extensions  of  credit  outstanding  to  an  executive  officer,  direc- 
tor or  10-percent  shareholder  of  such  other  bank  on  terms  that  are  not 
substantially  the  same  as  those  prevailing  at  the  time  for  comparable 
transactions  with  other  persons.  In  addition,  it  would  authorize  the 
assessment  of  civil  money  ])enalties  in  the  same  manner  as  authorized 
under  section  101  of  title  I  for  violations  of  this  section. 

Section  801  would  also  require  each  executive  officer  and  lO-pcrcent 
stockholder  to  make  to  the  board  of  directors  of  liis  bank  a  repoit  pro- 
viding full  details,  including  terms  and  conditions,  of  all  loans  to 
himself,  his  affiliated  companies,  and  his  political  or  cam])aign  com- 
mittees received  from  correspondent  banks  of  his  bank.  Each  bank 
would  also  be  required  to  compile  the  information  ])i'ovidod  by  their 
officers  and  major  stockholders  and  provide  that  information  an- 
nually to  the  appropriate  Federal  banking  agency.  The  informa- 
tion in  these  two  reports  would  not  be  ]>ubliely  disclosed.  Each  bank 
would  also  include  in  the  repoit  required  in  title  IX  a  list  of  each 
officer  and  stockholder  making  a  report  on  correspondent  account 
loans  and  the  aggregate  amount  of  all  such  loans. 

Title  IX — Disci of>-ure  of  material  facts 

Section  901  adds  a  new  subsectioi^  to  section  7  of  the  Federal  De- 
posit Insurance  Act  (12  ILS.C  1817)  which  would  require  each  in- 
sured bank  to  make  an  annual  report  to  the  appropriate  Federal  bank- 
ing agency  which  would  include : 

(1)  A  list  of  each  -stockholder  of  record  owning  more  than  10 
percent  of  the  stock  of  the  bank,  and 
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(2)  A  list  of  each  executive  officer  and  10-percent  stockholder 
and  the  aggregate  amount  of  extensions  of  credit  by  the  bank  to 
such  executive  officers  and  stockholders,  their  companies,  and 
their  political  or  campaign  committees. 
This  report  could  by  regulation  be  incorporated  into  any  other  re- 
port required  to  be  filed  by  the  bank  with  the  regulatory  agency  and 
would  be  available  to  the  public  upon  request. 

Title  X — Federal  Finoncial  Institutions  Exanwrmtion  Council 

Section  1001  provides  that  this  title  may  be  cited  as  the  "Federal 
Financial  Institutions  Examination  Council  Act  of  1978." 

Section  1002  provides  that  the  purpose  of  the  title  is  to  establish 
a  Financial  Institutions  Examination  Council  to  prescribe  uniform 
principles  and  standards  for  bank  examinations  and  to  make  recom- 
mendations to  promote  uniformity  in  supervision. 

Section  1003  defines  the  terms  "Federal  financial  institutions  regu- 
latory agencies"  and  "Council." 

Section  1004  provides  that  the  Council  is  to  consist  of  the  Comp- 
troller, the  Chairman  of  the  FDIC,  a  Governor  of  the  Board  of  Gov- 
ernors of  the  Federal  Reserve  Board,  the  Chairman  of  the  Federal 
Home  Loan  Bank  Board,  and  the  Chairman  of  the  National  Credit 
Union  Administration  Board.  The  first  Chairman  of  the  Council 
would  be  selected  by  the  members  of  the  Council  and  thereafter  the 
chairmanship  would  rotate  among  the  members. 

Section  1005  ])rovides  that  the  costs  of  the  Council  are  to  be  paid 
by  annual  assessments  on  each  of  the  federal  financial  institutions 
regulatory  agencies. 

Section  1006  provides  that  the  Council  shall  establish  uniform 
principles  and  standards  for  financial  institutions  examination  and 
shall  make  recommendations  for  uniformitv  in  other  supervisory 
matters.  When  a  financial  institution  regulatory  agency  finds  a 
recommendation  of  the  Council  unacceptable,  it  must  set  forth  its 
reasons  for  opposing  the  recommendation  in  writing. 

Section  1007  provides  for  liaison  between  the  Council  and  state 
financial  institutions  regulatory  agencies. 

Section  1008  provides  for  the  internal  administration  of  the  Council. 

Section  1009  provides  that  the  Council  shall  have  access  to  all  rec- 
ords and  files  of  the  federal  financial  institutions  regulatory  agencies. 

Title  XI — Right  to  Fmanc'ial  Privacy 

Section  1100  provides  that  title  XI  may  be  cited  as  the  "Right  to 
Financial  Privacy  Act  of  1978." 

Section  1101  defines  the  terms  "financial  institutions,"  "financial 
records,"  "Government  authority,"  "person,"  "customer,"  "super\asory 
ajrency,"  and  "law  enforcement." 

The  term  "consumer  finance  institution"  is  intended  to  mean  a  con- 
sumer finance  company,  a  sales  finance  company,  a  small  loan  company, 
a  consumer  discount  companv,  oi-  other  similar  institution. 

The  definitions  of  "financial  records"  and  "customer,"  taken  to- 
gether, are  intended  to  preclude  application  of  the  bill  to  anyone  other 
than  the  ])erson  to  whose  account  information  the  government  seeks 
access.  They  would  oxclude,  for  example,  the  endorsers  of  checks  and 
guarantors  of  loans. 
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Section  1102(a)  proliibits  government  access  to  financial  records 
unless  one  of  five  procedures  are  used  and  the  records  are  "reasonably 
descril)ed."  This  term  is  intended  to  mean  that  the  records  being  sought 
must  he  described  as  specifically  as  possible,  and  that  a  blanket  re- 
quest for  "all  records"  is  insufficiently  specific.  The  five  procedures 
are  as  follows:  (1)  the  customer  authorizes  the  disclosure  pursuant  to 
section  1104;  (2)  an  administrative  subpoena  or  summons  is  used  in 
accordance  with  section  1105;  (3)  a  search  warrant  is  issued  after  a 
finding  of  probable  cause  that  a  crime  has  been  or  may  be  committed ; 
(4)  a  judicial  subpoena  is  issued  meeting  the  requirements  of  section 
1107;  or  (5)  a  formal  written  request  meeting  the  requirements  of 
section  1108  is  used. 

Section  1103(a)  prohibits  a  financial  institution  from  disclosing 
records  unless  the  requirements  of  the  title  are  met. 

Section  1103(b)  provides  that  a  financial  institution  may  not  release 
financial  records  until  the  Government  authority  seeking  the  records 
certifies  in  writing  that  it  has  complied  with  the  provisions  of  the  title. 
A  government  employee  who  submits  a  false  certificate  could  be  subject 
to  criminal  prosecution  or  administrative  sanctions  under  other  pro- 
visions of  law.  Willie  government  access  under  several  of  the  excep- 
tions in  section  1113  may  not  require  that  a  certificate  be  provided 
under  this  subsection,  a  government  authority  proceeding  under  these 
exceptions  is  not  precluded  from  providing  a  financial  institution  with 
a  certificate. 

Section  1103(c)  allows  a  financial  institution  to  notify  a  govern- 
ment authority  that  it  has  information  which  may  be  relevant  to  a 
possible  violation  of  any  statute  or  regulation.  This  section  is  in- 
tended to  permit  such  reports  only  if  the  bank  volunteers  the  informa- 
tion. Government  authorities  may  not  provoke  such  disclosures  by 
making  inquiries.  Once  the  government  authority  has  received  such  a 
notification,  it  will  be  required  to  comply  with  the  provisions  of  the 
title  with  respect  to  obtaining  financial  records  and  the  information 
contained  in  them, 

Section  1103(d)  permits  a  financial  institution  to  provide  copies  of 
financial  records  in  order  to  perfect  a  security  interest,  prove  a  claim 
in  bankruptcy  or  collect  on  a  debt. 

Section  1104(a)  provides  that  a  customer  may  authorize  disclosure 
of  liis  financial  records  if  he  signs  a  statement  identifying  the  records 
and  specifying  the  recipient  and  purpose  of  the  disclosure.  The  au- 
thorization may  not  be  eflfective  for  longer  than  3  months  and  may  be 
revoked  at  any  time  before  the  records  are  disclosed. 

Section  1104(b)  states  that  a  financial  institution  may  not  require 
any  authorization  as  a  condition  of  doing  business  with  the  institu- 
tion. 

Section  1104(c)  grants  the  customer  the  right  to  obtain  a  copy  of 
the  records  a  financial  institution  must  keep  of  all  instances  in  wliich 
a  customer's  records  were  disclosed  to  a  government  official  unless  the 
government  authority  obtains  a  court  order  under  section  1109. 

Section  1104(d)  requires  financial  institutions  to  notify  their  cus- 
tomers of  their  rights  under  this  title. 

Section  1105(a)  establishes  the  general  procedures  for  using  admin- 
istrative subpenas  and  summons  for  government  access  to  financial 
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records.  These  methods  may  be  used  only  if  (1)  there  is  reason  to 
believe  that  the  process  will  produce  the  information  relevant  to  a 
legitimate  law  enforcement  purjoose;  (2)  a  copy  of  the  summons  or 
subpena  is  served  or  mailed  to  the  customer  on  or  prior  to  the  date  on 
the  subpena  vs<r  summons  was  served  on  the  jfinancial  institution:  (3) 
the  customer  has  10  days  from  the  date  of  service  or  fourteen  days 
from  the  date  of  mailing  within  which  to  file  an  affidavit  and  motion  to 
quash.  The  phrase  "reason  to  believe"  used  in  this  section  and  in  sec- 
tions 1107  and  1108  does  not  mean  any  reason,  no  matter  how  theoret- 
ical or  remote,  while  the  phrase  "legitimate  law  enforcement  purpose" 
is  intended  to  impose  a  lower  standard  than  "probable  cause."  The 
committee  intends  that  these  two  phrases,  taken  together,  will  preclude 
intrusion  into  financial  records  unless  the  agency  has  a  demonstrable 
reason  to  believe  the  records  contain  information  which  will  aid  in  a 
legitimate  investigation  of  violations  of  law  within  its  jurisdiction. 

Section  1105(b)  establishes  an  alternative  procedure  for  the  Securi- 
ties and  Exchange  Commission's  administratiA^e  subpenas.  This  pro- 
cedure may  be  used  if — (1)  the  SEC  determines  that  it  is  necessary  to 
investigate  a  violation  of  Federal  law  within  its  jurisdiction;  it  is 
necessary  to  investigate  matters  of  proper  concern  to  the  SEC  or  to 
secure  infomiation  to  sen'e  as  a  basis  for  recommending  further  legis- 
lation; and  (2)  the  SEC  issues  a  formal  order  of  investigation  wliich 
specifies  the  date  the  order  was  issued,  the  subject  matter  of  the  inves- 
tigation, the  statutory  provisions  which  may  have  been  violated  or 
other  purpose  of  the  investigation,  the  statutory  authority  for  the 
investigation,  and  the  names  of  the  personnel  empowered  to  conduct 
the  investigation;  and  (3)  the  officer,  employee  or  agent  issuing  the 
subpena  deems  the  financial  records  subpenaed  to  be  related  to  the 
investigation. 

Paragraph  (2)  provides  the  fourteen  days  after  the  silbpena  or  sum- 
mons is  issued  the  customer  will  be  served  or  mailed  a  copy  of  it  along 
vrith.  a  notice  which  specifies  that  he  may  seek  to  prohibit  the  SEC 
from  obtaining  or  using  the  records  or  information. 

Paragraph  (3)  provides  that  the  customer  may  petition  in  Federal 
district  court  to  prevent  the  SEC  from  obtaining  the  records,  or  en- 
join the  use  and  require  the  return  of  any  records  improperly  obtained. 

Nothing  in  this  subsection  is  intended  to  limit  the  duty  of  a  financial 
institution  outlined  in  section  1111  of  this  title. 

Section  1106(a)  provides  that  government  officials  may  use  search 
Avarrants  to  obtain  financial  records  only  if  the  warrant  is  obtained 
pursuant  to  Federal  Rules  of  Criminal  Procedure. 

Section  1106(b)  requires  government  officials  to  mail  the  search 
warrant  to  the  customer  within  90  days  after  serving  the  search  war- 
rant and  to  state  the  reason  for  seeking  the  records. 

Section  1106(c)  provides  that  a  government  official  may  obtain  a  90- 
day  delay  in  mailing  the  notice  if  a  court  finds  that  the  notice  would 
seriously  jeopardize  a  continuing  investigation  of  a  felony.  Additional 
delays  may  be  obtained,  but  only  in  accordance  with  this  subsection. 

Section  1107  provides  that  judicial  subpenas  may  be  used  only  if 
(1)  there  is  reason  to  believe  the  subpena  will  produce  information 
relevant  to  a  legitimate  law  enfoiTement  purpose;  (2)  a  copy  of  the 
subpena  is  served  on  or  mailed  to  the  customer;  (3)  the  customer  has 
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10  days  from  the  date  of  service  or  14  days  from  the  date  of  mailing 
within  which  to  file  an  affidavit  and  motion  to  quash. 

Section  1108  provides  procedures  for  obtaininof  access  to  financial 
records  throu<rh  use  of  a  formal  written  request  by  government  of- 
ficials. Such  access  can  Ix^  obtained  onlv  if  (1)  tlie  orovei'nment  official 
does  not  have  administrative  sunmions  or  subpena  for  the  purpose  for 
which  records  are  sought;  (2)  tlie  request  is  authorized  by  regidations 
pronudgated  by  the  head  of  the  agency  or  department:  (8)  the  re- 
quest is  used  to  obtain  information  relevant  to  a  legitimate  law  en- 
forcement purpose;  and  (4)  the  customer  is  served  with  or  mailed  a 
copy  of  the  request,  the  customer  has  10  days  from  service  or  14  days 
from  mailing  to  file  an  affidavit  and  motion  to  quash  the  request. 

Section  1108  authorizes  a  ncAv,  noncoercive,  procedure  for  gaining 
access  to  financial  rex^ords.  This  procedure  is  not  intended  to  be  used 
by  agencies  which  do  not  now  have  autlioritv  to  investigate  violations 
of  law.  It  is,  therefore,  not  a  general  grant  of  authoritv  to  all  govern- 
ment agencies.  It  is  only  intended  to  provide  those  agencies  which 
have  the  authority  to  investigate  violations  of  law  but  which  lack  ad- 
ministrative subpena  power  a  means  to  obtain  financial  records  they 
need  to  carry  out  their  responsibilities. 

The  regulations  which  are  issued  to  govern  the  use  of  the  formal 
written  request  should  specify  the  level  of  employee  permitted  to  make 
such  requests  and  should  state  that  the  authority  may  not  be  delegated. 
The  regulations  should  also  state  the  circumstances  in  which  it  may  be 
used,  the  fonn  it  must  take,  and  the  information  it  must  contain. 

Se^ction  1109(a)  provides  for  a  delay  of  the  notices  required  under 
sections  1104(c),  1105(a)  (2),  1106(c),"ll07(2),  or  1108(4),  if  a  judge 
or  magistrate  finds  (1)  the  investigation  is  within  the  jurisdiction  of 
the  government  authority,  (2)  there  is  reason  to  believe  the  records 
will  produce  information  relevant  to  a  legitimate  law  enforcement  pur- 
pose, and  (3)  there  is  reason  to  believe  that  notice  would  result  in: 
danger  to  tlio  life  or  safety  of  any  person,  flight  from  prosecution,  de- 
struction of  evidence,  intimidation  of  a  witness,  or  otherwise  seriously 
jeopardize  an  investigation  or  official  proceeding  or  unduly  delay  a 
trial  or  ongoing  official  proceeding.  The  committee  intends  tliat  delays 
be  granted  under  section  1109(a)  (3)  (E)  only  if  the  liarm  to-be  avoid- 
ed bv  the  delay  in  notice  rises  to  the  severity  of  the  example  enumer- 
atedm  1109(a)  (3)  (A)  through  (D). 

Section  1109(b)  provides  that  if  the  court  makes  the  findings  re- 
quired in  subsection  (a),  it  shall  grant  a  delay  not  to  exceed  ninety 
days  and  prohibit  the  financial  institution  providing  the  records  fix)m 
disclosing  that  records  have  been  requested  or  obtained.  Tliis  section 
also  permits  an  indefinite  delay  of  notice  if  records  have  l)een  sought 
under  the  Trading  with  the  Enem}-  Act,  the  International  Emergency 
Economic  Powers  Act,  or  the  Ignited  Nations  Participation  Act  and 
the  court  finds  that  there  is  reason  to  believe  that  notice  may  endanger 
the  customer.  This  provision  is  intended  to  permit  an  indefinite  delay 
of  notice  to  customers  living  in  certain  foreign  countries  in  which  a 
notice  may  be  intercepted  by  the  government  and  result  in  physical 
harm  to  the  customer. 

Additional  90-day  delays  may  be  granted,  but  oidy  in  accordance 
with  the  subsection.  After  all  delay  periods  have  expired  the  customer 
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must  be  mailed  a  notice  specifying  the  reason  for  the  delay  and  the 
purpose  of  the  investigation  or  official  proceeding. 

Section  1109(c)  provides  that  a  court  granting  a  delay  must  rei)ort 
that  fact  and  the  details  surrounding  it  to  the  Administrative  Office 
of  the  U.S.  Courts.  The  Director  of  the  Administrative  Office  is  re- 
quired to  report  annually  to  Congress  the  number  of  applications  for 
extension  of  delay  and  the  number  of  applications  granted  and  denied. 

Section  1109(d)  provides  a  notice  procedure  for  access  made  pursu- 
ant to  section  1114 (b)  (emergency  access). 

Section  1109(e)  requires  courts  to  preserve  all  documents  filed  in 
connection  with  a  request  for  a  delay  in  notice.  The  customer  can 
petition  the  courts  to  see  the  records,  which  would  be  allowed  unless 
such  access  would  seriously  jeopardize  an  investigation. 

Section  1110  sets  forth  the  procedures  to  be  followed  when  a  cus- 
tomer makes  a  challenge  to  a  government  authority's  attempt  to  obtain 
his  financial  records  pursuant  to  an  administrative  summons  or  sub- 
pena,  a  judicial  subpena  or  a  formal  written  request. 

Section  1110(a)  provides  that  the  customer  may,  within  10  days  of 
service  of  14  days  of  mailing  file  in  Federal  district  court  a  motion  to 
quash  a  summons  or  subpena  or  an  application  to  enjoin  a  formal 
written  request.  Service  of  the  motion  must  also  be  made  on  the  gov- 
ernment authority,  but  it  may  be  accomplished  by  "delivery'',  as  that 
term  is  defined  in  rule  5(b)  of  the  Federal  Rules  of  C^ivil  Procedure, 
or  by  mailing  by  registered  or  certified  mail  to  the  person,  office  or 
department  specified  on  the  notice  form  given  to  the  customer.  This 
form  of  service  to  initiate  an  action  against  a  government  agency  is 
intended  to  give  the  government  adequate  notice  but  to  be  as  simple 
as  possible.  It  dispenses  with  the  requirements  of  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure  which  require  service  on  the  U.S.  attorney 
and  the  Attorney  General  as  well  as  the  agency. 

The  motion  or  application  must  be  accompanied  by  an  affidavit  or 
sworn  statement  of  the  customer  stating  his  relationship  to  the  records 
sought  and  showing  a  factual  basis  for  concluding  that  there  is  no 
reason  to  believe  the  financial  records  are  being  sought  contain  infor- 
mation relevant  to  a  legitimate  law  enforcement  purpose.  This  does 
not  meant  that  the  customer  must  prove  that  there  is  no  legitimate  law 
enforcement  purpose  involved.  In  fact,  the  ultimate  burden  or  proof 
in  these  matters  must  rest  with  the  government  authority  seeking  access 
to  the  records,  since  it  is  the  government,  and  not  the  customer  that 
is  in  a  position  to  meet  the  burden  of  proof.  The  requirement  for  show- 
ing a  "factual  basis"  merely  means  that  the  customer  must  go  beyond 
an  allegation  that  the  records  are  not  being  sought  for  a  legitimate 
purpose.  As  Philip  B.  Heyman,  Assistant  Attorney  General  for  the 
Criminal  Division,  stated  in  testimony  before  a  House  Judiciary  Sub- 
committee on  July  13, 1978,  all  the  customer  need  do  is  make  "an  initial 
showing  that  access  may  be  improper  .  .  ."  This  section  does  not  re- 
quire a  detailed  evidentiary  showing  or  require  that  the  customer 
prove  there  is  no  legitimate  law  enforcement  piiri)ose  for  the  govern- 
ment's attempt  to  obtain  his  records.  However,  it  does  require  the  cus- 
tomer to  state  facts  to  support  liis  position.  For  example,  he  may  state 
that  to  the  best  of  his  knowledge  and  belief  he  has  no  connection  to 
the  matters  under  investigation;  he  has  not  committed  an  offense 
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related  to  the  investigation;  or  that  he  is  the  subject  of  harrassment 
as  sho\yn  by  prior  unsuccessful  attempts  to  obtain  his  records.  Once 
the  customer  has  met  this  minimal  threshold  showing,  the  burden  of 
going  forward  must  then  shift  back  to  the  government  authority. 

Section  1110(b)  provides  that  if  the  court  finds  the  customer's  filing 
under  subsection  (a)  is  sufficient,  it  must  order  the  government  author- 
ity to  file  a  swoni  response,  which  may  be  filed  in  camera  if  the  gov- 
ernment authority  states  its  reasons  for  requesting  such  a  filing.  An 
in  camera  submission  should  only  be  permitted  in  instances  where 
a  public  filing  would  seriously  jeopardize  a  legistimate  investigation. 
The  court  may  then  decide  on  the  basis  of  the  filings  or  conduct  ad- 
ditional proceedings.  The  court  must  decide  the  customer  challenge 
within  7  calendar  days  of  the  date  the  government's  response  is  filed. 

Section  1110(c)  provides  that  the  court  may  find  in  favor  of  the 
government  authority  and  uphold  its  request,  or  block  the  request  if  it 
finds  in  favor  of  the  customer.  "Substantial  compliance"  with  the 
provisions  of  the  title  is  sufficient.  This  language  is  intended  only  to 
insure  that  minor  and  technical  violations  of  the  bill  are  not  a  basis 
for  denying  access. 

Section  1110(d)  provides  that  the  customer  may  not  appeal  a  court 
ruling  in  the  Government's  favor  since  it  is  not  a  final  order.  An  appeal 
may  be  taken  from  a  final  order  in  any  legal  proceeding  against  the 
customer,  or  after  a  determination  that  no  legal  proceeding  will  be 
instituted. 

Section  1110(e)  provides  that  the  challenge  procedures  of  this 
title  are  the  sole  judicial  remedies  available  to  the  customer  to  oppose 
disclosure  of  financial  records. 

Section  1110(f)  provides  that  the  title  does  not  enlarge  or  restrict 
the  rights  of  a  financial  institution  and  that  the  customer  may  not 
assert  the  rights  of  a  financial  institution. 

Section  1111  requires  financial  institutions  to  begin  collecting  records 
requested  by  a  government  authority  under  sections  1105  or  1107  so 
that  they  will  be  available  immediately  after  all  delay  periods  ex- 
pire, unless  otherwise  provided  by  law.  The  "unless"  clause  refers  to 
the  right  of  the  financial  institution  to  object  to  process  on  the  ground 
that  the  demand  for  records  is  vague,  overbroad  or  too  burdensome. 

Section  1112  provides  that  copies  of  or  the  information  contained  in 
financial  records  obtained  pursuant  to  this  title  may  not  be  used  or 
retained  in  any  form  for  any  pur];)Ose  other  than  the  specific  statutory 
purpose  for  which  the  information  was  originally  obtained,  and  that 
the  information  or  records  may  not  be  provided  to  any  other  govern- 
ment agency  or  department  except  where  specificiallv  authorized  by 
statute.  The  section  fui-ther  provides  that  nothing  in  the  title  prohibits 
anv  supervisory  agency  from  exchanging  examination  reports  or  pro- 
viding information  to  an  enforcement  agency  concerning  a  possible 
violation  of  a  regulation  or  statute  administered  bv  the  supervisory 
agency.  The  section  also  i)rovides  tliat  nothing  in  the  title  authorize? 
a  supervisor  to  withlir>ld  information  from  the  Congi'ess. 

Section  1113  provides  exceptions  from  the  ]>rovisions  of  this  title. 
The  exceptions  are:  (a)  disclosure  of  information  which  is  not  iden- 
tifiable as  records  of  an  individual  customer;  (h)  examination  of 
records  by  supervisory  agencies;  (c)  disclosures  authorized  under  the 
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Tax  Reform  Act  of  1976;  (d)  information  required  to  be  reported 
by  Federal  statute  or  regulation;  (e)  disclosure  of  records  in  connec- 
tion with  litigation  to  which  the  Government  and  customer  are  parties ; 
(f)  disclosure  of  records  when  the  Government  and  the  customer 
are  parties  to  an  administrative  adjudicatory  proceeding;  (g)  when 
the  Government  is  seeking  only  the  name,  address,  account  number 
and  type  of  account  or  when  the  Government  is  exercising  financial 
controls  over  foreign  accounts  in  the  United  States  under  certain 
statutes;  (h)  when  the  financial  institution  is  the  target  of  an  in- 
vestigation (but  transfer  of  records  to  another  agency  is  forbidden)  ; 
(i)  grand  jury  subpoenas. 

Section  1114  provides  for  special  procedures  in  the  case  of  foreign 
intelligence,  Secret  Service  protective  functions  and  emergency  situa- 
tions. Though  the  committee  believes  that  some  privacy  protections 
may  well  be  necessary  for  financial  records  sought  during  a  foreign 
intelligence  investigation,  there  are  special  problems  in  this  area 
which  make  consideration  of  such  protections  in  other  congressional 
forums  more  appropriate.  Nevertheless,  the  committee  intends  that  this 
exemption  be  used  only  for  legitimate  foreign  intelligence  investiga- 
tions; investigations  proceeding  only  under  the  rubric  of  "national 
security"  do  not  qualify.  Rather,  this  exception  is  available  only  to 
those  U.S.  Government  officials  specifically  authorized  to  investigate 
the  intelligence  operations  of  foreign  governments. 

Section  1114(a)  provides  an  exemption  from  the  procedure  of  the 
title  (except  the  1103(b)  certification  and  the  1115  reimbursement 
provisions)  for  foreign  intelligence  and  Secret  Service  protective  func- 
tions. The  section  also  provides  that  the  financial  institution  may  not 
notify  the  customer  and  that  the  Government  must  compile  an  annual 
tabulation  of  the  occasions  in  which  the  section  is  used. 

Section  1114(b)  provides  for  access  without  prior  notice  to  the 
customer  where  delay  in  obtaining  records  would  create  a  danger  of 
physical  injury  to  any  person,  serious  property  damage  or  flight 
to  avoid  prosecution.  Under  this  provision  the  1103(b)  certificate  must 
be  signed  by  a  supervisory  official.  Post  notice  will  be  provided  to 
the  customer  under  this  subsection,  and  an  annual  tabulation  of  the 
times  it  is  used  will  be  kept. 

Section  1115  requires  the  government  to  reimburse  financial  institu- 
tions for  assembling  and  furnishing  the  requested  documents.  This 
provision  will  take  effect  on  October  1, 1979. 

Section  1116  places  jurisdiction  over  actions  to  enforce  the  title  in 
any  U.S.  district  court  and  provides  a  3-year  statute  of  limitations 
for  actions  brought  under  the  title. 

Section  1117(a)  provides  civil  penalties  for  unauthorized  disclosures 
of  $100  for  each  violation,  actual  damages,  punative  damages,  and 
attorney's  fees. 

Section  1117(b)  provides  that  the  Civil  Service  Commission  shall 
institute  proceedings  against  a  government  employee  if  a  court  finds 
that  the  employee  may  have  acted  willfully  or  unintentionally  and  such 
actions  have  led  to  a  successful  suit  against  the  Government. 

Section  1117(c)  provides  that  a  financial  institution  will  not  be 
liable  for  disclosures  made  in  good-faith  reliance  ui^on  an  1103(b) 
certificate  provided  by  a  government  authority. 
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^  Section  1117(d)  provides  that  tlie  remedies  and  sanctions  of  this 
title  are  the  only  judicial  remedies  available  for  violations  of  the  title. 

Section  1118  provides  injunctive  relief  to  ensure  that  the  provisions 
of  the  title  are  complied  with.  This  section  is  intended  to  give  cus- 
tomers the  opportunity  to  petition  a  court  to  require  government  com- 
pliance with  any  of  the  procedures  of  the  title. 

Section  1119  provides  that  any  applicable  statute  of  limitations  will 
be  tolled  if  a  customer  challenges  access  to  financial  records. 

Section  1120  provides  that  information  obtained  by  a  Federal  grand 
jury  must  be  returned  and  actually  presented  to  the  grand  jury;  used 
only  for  the  purposes  of  the  grand  jury,  i.e.,  indictment  and  prosecu- 
tion; destroyed  or  returned  to  the  financial  institution  if  not  used  for 
prosecution  or  sealed;  and  maintained  only  in  the  sealed  records  of  the 
grand  jury  unless  used  as  evidence  in  the  crime  for  which  the  grand 
jury  issued  an  indictment. 

Title  XII — Charters  for  Thrift  Institutions 

Section  1201  amends  section  2(d)  of  the  Home  Owners  Loan  Act  to 
broaden  the  definition  of  "association"  to  include  federal  mutual  sav- 
ings banks. 

Section  1202  authorizes  the  Home  Loan  Bank  Board  to  charter  local 
mutual  savings  banks  which  wish  to  convert  from  a  State  charter  to  a 
Federal  charter.  The  section  permits  converting  institutions  to  con- 
tinue activities  engaged  in  on  December  31,  1977,  and  retain  or  make 
investments  held  on  that  date  except  that  the  ratio  of  its  equity,  cor- 
porate bond,  and  consumer  loan  investments  may  not  exceed  the  ratio 
of  such  investments  to  total  assets  for  the  5-year  period  preceding 
conversion.  The  section  provides  that  a  converted  savings  bank  will 
continue  to  be  subject  to  State  laws  regarding  discrimination  in  exten- 
sion of  home  mortgage  credit  if  State  laws  are  more  stringent  than 
Federal  laws. 

Section  1203  makes  a  technical  amendment  to  authorize  the  FSLIC 
to  insure  federally  chartered  savings  banks. 

Section  1204  makes  a  technical  change  in  the  Home  Owners  Loan 
Act  to  include  mutual  savings  banks  in  the  conversion  provision  of 
that  act. 

Section  1205  provides  a  transition  formula  for  sharing  losses  be- 
tween FDIC  and  FSLIC  on  any  converted  savings  bank  which  fails 
during  the  first  5  years  after  conversion. 

Title  XIII — Holding  Companies 

Section  1301  amends  section  4(c)  (8)  of  the  Bank  Holdincr  Tompany 
Act  of  1956  to  prohibit  bank  holding  companies  from  j^roviding  insur- 
ance as  a  principal,  agent  or  broker,  except:  (1)  for  credit  life  or 
credit  disabilitv  insurance;  (2)  for  any  insurance  sold  in  a  community 
of  less  than  5,000  ])opulation;  (3)  for  any  insurance  agencv  activity 
in  a  community  where  the  bank  holding  company  demonstrates  after 
notice  and  oppoi-tunity  for  a  hearing  that  there  are  inadequate  insur- 
ance facilities;  (4)  for  insurance  activities  engaged  in  by  a  holding 
coiupanv  prior  to  June  8,  1978,  or  for  which  an  application  had  been 
filed  prior  to  June  8, 1978.  with  the  Board  of  Govemoi-s  of  the  Federal 
Reserve  System:  or  (5)  for  any  insurance  agencv  activity  engaged  in 
by  a  bank  holding  company  or  any  of  its  subsidiaries  with  assets  of 
less  than  $50  million. 
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Title  XIV — Amendments  to  the  National  Banking  Laws 

Section  1-iOl  amends  12  U.S.C.  29  to  authorize  the  Comptroller  of 
the  Currency  to  extend  the  current  5-year  period,  durinii:  which  a  na- 
tional bank  is  pennitted  to  hold  real  estate,  for  an  additional  5  years 
upon  a  showintT  that  (1)  the  bank  has  made  a  good-faith  attAMnpt  to 
dispose  of  real  estate  within  5  years,  and  (2)  disposal  of  that  real 
estate  within  the  allotted  5-year  period  would  be  detrimental  to  the 
bank.  Subject  to  Comptroller  supervnsion,  a  bank  may,  to  recover  its 
invastment,  expend  funds  to  improve  such  real  estate. 

Section  1402  amends  12  U.S.C.  51b  to  remove  the  6-percent  limita- 
tion on  national  bank  preferred  stock  dividends. 

Section  1403  adds  a  new  paragraph  to  12  U.S.C.  92a  to  grant  the 
Comjitroller  of  the  Currency  authority  to  revoke  the  tiiist  |X)wers  of 
a  national  bank  when  he  determines,  after  hearing,  that  those  powers 
are  exercised  unlawfully  or  unsoundly  or  that  the  bank  has  failed  to 
exercised  its  tiiist  powers  for  5  consecutive  years.  The  procedures  for 
administrative  and  judicial  review  contained  in  the  Financial  Institu- 
tions Supervisory  Act  of  1966  (12  U.S.C.  1818(h))  are  incorporated 
directly  into  this  amendment. 

Section  1404  amends  12  U.S.C.  95  to  authorize  the  Comptroller  of 
the  Currency  in  the  event  of  a  local  or  national  emergency  to  proclaim 
a  legal  banking  holiday  for  the  national  banks  so  affected.  When  an 
authorized  State  official  declares  a  legal  banking  holiday,  that  day 
automatically  becomes  a  legal  holiday  for  national  banks  within  the 
State  as  well,  unless  the  Comptroller  of  the  Currency  specifically 
countermands. 

Section  1405  amends  12  U.S.C.  214a  to  require  dissenting  share- 
holders of  a  national  bank  which  intends  to  convert,  merge,  or  consoli- 
date and  the  resulting  bank  will  be  State  chartered  to  select  an 
appraiser  for  their  shares  by  majority,  rather  than  unanimous,  vote. 

Section  1406  amends  the  National  Bank  Act  to  authorize  the  Comp- 
troller of  the  Currency  to  delegate  any  of  his  powders. 

Section  1407  amends  the  National  Bank  Act  to  clarify  the  rule- 
making authority  to  the  Comptroller  of  the  Currency. 

Section  1408  amends  12  U.S.C.  481  to  allow  the  Comptroller  of  the 
Currency  to  establish  the  timetable  for  examination  of  national  banks 
and  to  authorize  the  Comptroller  to  examine  foreign  operations  of 
State  member  banks  upon  request  from  the  Federal  Reserve  Board. 

Section  1409  amends  12  TT.S.C.  50b-l  to  conform  to  the  amendment 
contained  in  section  1002  of  this  title  by  removing  the  6  percent  limi- 
tation on  national  bank  preferred  stock  dividends. 

Section  1410  amends  12  T'^^.S.C.  72  which  requires  directors  of  na- 
tional banks  to  own  stock  in  the  national  bank  on  whose  board  they 
serve  to  allow  such  directors  to  own  bank  holding  companv  stock 
instead  of  bank  stock  if  their  national  bank  is  controlled  by  a  holding 
company. 

Section  1411  amends  12  U.S.C.  24(7)  to  allow  national  banks  to 
invest  in  the  stock  of  State  chartered  banks,  insured  bv  FDTC.  owned 
exclusively  by  other  banks,  and  engaged  exclusively  in  serving  other 
banks  oi-  their  officers,  directors,  or  emplovees.  The  total  amount  of 
stock  owned  may  not  exceed  5  percent  or  a  national  bank's  cai^ital 
accounts  and  no  national  bank  may  own  more  tlian  5  percent  of  the 
voting  securities  of  such  bank. 
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Title  XV — Termination  of  National  Bank  Closed  Receivership  Fund 
Title  XV  establishes  a  procedure  for  disposing  of  the  funds  held  by 
the  Comptroller  of  the  Currency  in  his  capacity  as  successor  to  receiv- 
ers of  closed  national  banks.  Twelve  months  after  publication  of  gen- 
eral notice  all  such  funds  remaining  unclaimed  will  be  refunded  to 
the  Comptroller  of  the  Currency. 

Title  XVI — Transaction  Accounts 

Section  1601  authorizes  any  federally  chartered  savings  and  loan 
association  to  offer  transaction  accounts  if  such  accounts  are  author- 
ized for  State  chartered  and  federally  insured  institutions  in  the  State 
in  which  the  federally  chartered  institution  is  located.  Federal  sav- 
ings and  loans  in  the  District  of  Columbia  (there  are  no  State  char- 
tered savings  and  loans)  would  be  so  authorized  if  federally  chartered 
savings  and  loans  in  Virginia  or  Maryland  receive  such  authority. 

Title  XVII — Financial  Regulation  Simplification  Act  of  1978 

Section  1701  states  that  Congress  finds  that  the  regulations  issued 
by  Federal  financial  institution  regulatory  agencies  are  imposing 
costly,  duplicative,  and  often  unnecessary  burdens  on  financial  insti- 
tutions and  customers  and  that  such  regulations  should  be  simplified, 
should  more  efficiently  achieve  legislative  goals,  and  should  not  im- 
pose unnecessary  burdens  and  costs. 

Section  1702  requires  the  agencies  to  insure  that  their  regulations 
are  needed;  that  the  public  and  interested  parties  have  opportunity 
to  have  their  views  considered;  that  alternatives  to  issuing  regula- 
tions are  considered ;  that  costs  and  burdens  are  minimized ;  and  that 
conflicts,  inconsistencies,  and  duplication  between  regulations  issued 
by  the  agencies  are  avoided. 

Section  1703  requires  the  agencies  to  periodically  review  their 
existing  regulations  in  light  of  the  goals  established  in  section  1702. 

Section  1704  requires  the  agencies  to  report  to  the  Senate  and  House 
banking  committees  on  their  progress  in  implementing  this  title. 

Section  1705  terminates  the  authority  of  this  title  in  5  years. 

Title  XVIII — Alternative  Mortgage  Instruments 

Section  1801  authorizes  the  Federal  Home  Loan  Bank  Board  to 
allow  Federal  savings  and  loan  associations  to  offer  alternative  mort- 
gage instruments  if  the  State  in  which  a  Federal  savings  and  loan  is 
located  authorizes  State  chartered  savings  and  loan  associations  to  of- 
fer such  instruments. 

Section  1802  directs  the  Federal  Home  I^oan  Bank  Board  to  write 
rules  and  regulations  to  carry  out  the  title,  such  rules  and  regulations  to 
include  provisions  for  consumer  safeguards  and  protections  (includ- 
ing documented  choice  between  alternative  and  convention  mortgage 
instruments,  prohibitions  on  prepayment  penalties,  and  limits  on  in- 
terest rate  increases) . 

Section  1803  directs  the  Federal  Home  Loan  Bank  Board  to  report 
within  three  years  to  Congress  on  the  effect  of  this  title. 

Section  1804  requires  a  Federal  savinsfs  and  loan  association  offering 
alternative  mortgage  instruments  to  offer  such  instruments  for  a  con- 
tinuous 4-year  period  or  other  period  determined  by  the  Board.  After 
such  a  period  an  association  may  elect  to  discontinue  offering  variable 
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rate  mortgages.  Should  that  association  decide  to  resume  offering  vari- 
able rate  mortgages,  it  would  again  be  required  to  offer  both  fixed  and 
variable  rate  mortgages  for  a  4-year  period  or  such  period  as  may  be 
determined  by  the  Board. 

Title  XIX — Prohibition  on  Credit  Card  Suracharges 

Section  1901  repeals  paragraph  (2)  of  section  3(c)  of  Public  Law 
94—222  to  permanently  prohiJbit  merchant  imposed  surcharges  on  credit 
card  purchases. 

Title  XX—E-ffective  Date 

Section  2001  provides  that  the  act  will  take  effect  120  days  after  the 
date  of  its  enactment. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as 
repoi-ted,  are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing  law 
in  which  no  change  is  proposed  is  shown  in  roman)  : 

Federal  Reserve  Act 


Sec.  10.  The  Board  of  Governors  of  the  Federal  Reserve  System 
(hereinafter  referred  to  as  the  "Board")  shall  be  composed  of  seven 
members,  to  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  after  the  date  of  enactment  of  the  Banking  Act 
of  1935,  for  terms  of  fourteen  years  except  as  hereinafter  provided,  but 
each  appointive  member  o  the  Federal  Reserve  Board  in  office  on  such 
date  shall  continue  to  serve  as  a  member  of  the  Board  until  February  1, 
1936,  and  the  Secretary  of  the  Treasury  and  the  Comptroller  of  the 
Currency  shall  continue  to  serve  as  members  of  the  Board  until  Febru- 
ary 1,  1936.  In  selecting  the  members  of  the  Board,  not  more  than  one 
of  whom  shall  be  selected  from  any  one  Federal  Reserve  district,  the 
President  shall  have  due  regard  to  a  fair  representation  of  the  finan- 
cial, agricultural,  industrial,  and  commercial  interests,  and  geographi- 
cal divisions  of  the  country.  The  members  of  the  Board  shall  devote 
their  entire  time  to  the  business  of  the  Board  and  shall  each  receive  an 
annual  salary  of  $15,000,  payable  monthly,  together  with  actual  neces- 
sary traveling  expenses. 

The  members  of  the  Board  shall  be  ineligible  during  the  time  they 
are  in  office  and  for  two  years  thereafter  to  hold  any  office,  position,  or 
employment  in  any  meml)er  bank,  except  that  this  re,striction  shall  not 
apply  to  a  member  who  has  served  the  full  term  for  which  he  was 
appointed.  The  memhers  of  the  Board  of  Goveim-ors  shall  he  ineligible^ 
during  the  time  they  are  in  office  and  for  a.  period  of  two  yearn  there- 
after^ to  hold  any  office^  position^  or  employment  in  a  memher  bank,  in 
a  bank  holding  company  or  in  an  affUJ-ate  of  a  bank  holding  company, 
except  that  this  restrietion  shall  not  apply  to  any  indiinduaJ  who  has 
served  the  full  term  for  whieh  he  was  appointed.  Former  members  of 
the  Board  of  Governors  shall  be  prohibited  from  appearing  before  the 
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Boards  either  formally  or  informally,  contacting  the  Board,  directly 
or  indirectly^  orally  or  in  writing^  or  from,  acting  as  agent  or  attorney 
for  any  other  person^  other  than  the  United,  States^  before  the  Board 
for  a  period  of  two  years  immediately  following  their  employment 
with  the  Board.  Th£  preceding  sentence  shall  not  apply  to  individuals 
who  served  on  the  Board  before  or  upon  the  eifective  date  of  this  sen- 
tence, and  the  prohibition  upon  holdinq  any  oifice,  position,  or  employ- 
ment in  «  holding  company  or  an  affiliate  thereof  shall  not  apply  to 
individuals  serving  as  members  of  the  Board  upon  the  effective  date  of 
this  sentence.  Upon  the  expiration  of  term  of  any  appointive  member 
of  the  Federal  Resen'e  Board  in  office  on  the  date  of  enactment  of  the 
Bankinof  Act  of  1935,  tlie  President  shall  fix  the  term  of  the  successor 
to  such  member  at  not  to  exceed  fourteen  yeai-s,  as  desi<rnated  by  the 
President  at  the  time  of  nomination,  but  in  such  manner  as  to  provide 
for  the  expiration  of  the  term  of  not  more  than  one  member  in  any  two- 
year  period,  and  thereafter  each  member  shall  hold  office  for  a  term  of 
fourteen  years  from  the  expiration  of  the  term  of  his  predecessor, 
unless  sooner  removed  for  cause  by  the  President.  The  chairman  of  the 
Board,  subject  to  its  supervision,  shall  be  its  active  executive  officer. 
Each  member  of  the  Board  sliall  within  fifteen  days  after  notice  of 
appointment  make  and  subscribe  to  the  oath  of  office.  T^pon  the  expira- 
tion of  their  terms  of  office,  members  of  the  Board  shall  continue  to 
serve  until  their  successors  are  appointed  and  have  qualified.  Any  per- 
son appointed  as  a  member  of  the  Board  after  the  date  of  enactment 
of  the  Banking  Act  of  1935  shall  not  be  eligible  for  reappointment 
as  such  member  after  he  shall  have  served  a  full  term  of  fourteen  years. 
******* 


Sec.  19.  (a) 


*  * 


(i)  No  member  bank  shall,  directly  or  indirectly,  by  any  device 
whatsoever,  pay  anv  inteivst  on  any  deposit  which  is  i)ayable  on  de- 
mand :  Provided,  That  nothino-  herein  contained  shall  be  construed  as 
prohibiting:  the  payment  of  interest  in  accordance  with  the  terms  of 
any  certificate  of  deposit  or  other  contract  entered  into  in  frood  faith 
which  is  in  force  on  the  date  on  which  the  bank  becomes  subject  to 
the  provisions  of  this  paraprraph ;  but  no  such  certificate  of  deposit  or 
other  contract  shall  be  renewed  or  extended  unless  it  shall  be  modified 
to  conform  to  this  paragraph,  and  every  member  bank  shall  take  such 
action  as  mav  be  necessary  to  conform  to  this  ]:)aia^raph  as  soon  as 
possible  consistently  with  its  contractual  obli<rations :  Provided  fur- 
ther. That  this  parao;raph  shall  not  applv  to  any  deposit  of  such  bank 
which  is  payable  only  at  an  office  thereof  located  outside  of  the  States 
of  the  United  States  and  the  District  of  Columbia  :  Provided  further. 
That  until  the  expiration  of  two  years  after  the  date  of  enactment  of 
the  Banking:  Act  of  1985  this  paraari'aph  shall  not  applv  (1)  to  any 
deposit  made  by  a  saving:s  bank  as  defined  in  section  12B  of  this  Act, 
as  amended,  or  by  a  mutual  savinffs  bank,  or  (2)  to  any  deposit  of 
public  funds  made  by  or  on  })e]ialf  of  anv  State,  county,  school  district, 
or  other  subdivision  or  municipality,  or  to  anv  dejiosit  of  trust  funds  if 
the  payment  of  interest  with  respect  to  such  dei)Osit  of  public  funds  or 
of  trust  funds  is  required  by  State  law.  So  much  of  existing  law  as 
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requires  the  payment  of  interest  with  respect  to  any  funds  deposited  by 
the  United  States,  by  any  Territory,  District,  or  possession  thereof 
(including  the  Philippine  Islands),  or  by  any  public  instrumentality, 
agency,  or  officer  of  the  foregoing,  as  is  inconsistent  with  the  provi- 
sions of  this  section  as  amended,  is  hereby  repealed. 

(j)(7)  A7iy  vieniber  hank  ivhich  violates  or  any  officer,  director^ 
employee^  agent^  or  other  person  pai^ticipating  in  the  eondwct  of  the 
affairs  of  such  tnemher  harik  inho  violates  any  pi'ovision  of  this  section^ 
or  ami  regulation  or  order  issued  hy  the  Board  pursuant  thereto^  shall 
forfeit  and  pay  a  civil  inoney  penalty  of  not  more  than  $100  per  day 
for  each  day  during  which  such  violation  continues.  The  petialty  shall 
be  assessed  and  collected  by  the  Board  by  written  notice.  As  used  in 
this  section.^  the  ter-nv  '"'•violates''''  includes  without  any  limitation  any 
action  {alone  or  with  another  or  others)  for  or  toioard  causing^  bring- 
ing about,  participating  in,  counselhig,  or  aiding  or  ahetting  a  viola- 
tion. 

{2)  In  determining  the  amount  of  the  penalty  the  Board  shall  take 
into  account  the  appropriateness  of  the  penalty  with  respect  to  the 
size  of  financial  resources  and  good  faith  of  the  inember  bank  or  person 
charged,  the  gravity  of  the  violation,  the  history  of  previous  viola- 
tions, and^uch  other  matters  as  justice  may  require. 

(3)  The  memher  bank  or  person  assessed  sholl  be  afforded  an  op- 
portunity for  agency  hearing,  upon  request  made  within  ten  days 
after  issuance  of  the  notice  of  assessment.  In  such  hearing,  all  issues 
shall  be  determined  on  the  recoid  pursuant  to  section  55If.  of  title  5, 
United  States  Code.  The  agency  determAnotion  shall  be  made  by  final 
orde<r  which  may  be  reviewed  only  as  provided  in  paragraph  (If,).  If 
no  hearing  is  requested  as  he7^ein  irrovided,  the  assessment  shall  con- 
stitute a.  fidval  and.  unappealahle  order. 

{Jf.)  Any  member  bank  or  person  against  whom  an  order  imposing 
a  civil  money  penalty  has  been  entey^ed  after  agency  hearing  wider 
this  section  may  obtain  review  by  the  United  States  court  of  appeals 
for  the  circuit  in  which  the  home  office  of  the  memher  bank  is  located, 
or  the  United  States  Court  of  Appeals  for  the  Disrtict  of  Columbia. 
Circuit,  by  filing  a  notice  of  appeal  in  such  court  within  ten  days  from 
the  date  of  such  order,  and  simultaneously  sending  a,  cojyy  of  such 
notice  by  registered  or  certified  mail  to  the  Board.  The  Board  shall 
promptly  certify  and  file  in  sueh  court  the  record  upon  which  the 
penalty  was  imvosed.  as  vrovided  in  section  2112  of  title  28,  United 
States  Code.  The  findings  of  the  Board  shall  be  set  aside  if  found  to 
be  unsupported  bi/  substantial  ei^idence  as  provided  by  section  706 
{2)  (E)  of  title  5, United  States  Code. 

(5)  If  any  membc'r  ba7ik  or  person  fails  to  pay  an  assessment  after 
it  has  become  a  final  and,  unappealable  order  or  after  the  court  of 
avpeals  has  entered  finol  judgment  in  favor  of  the  agency,  the  Board 
shall  refer  the  matter  to  the  Attorney  General,  who  shall  recover  the 
amount  assessed  by  action  in  the  avpropriate  United  States  distriet 
court.  In  such  action  the  validity  and  appropiiateuess  of  the  final 
order  imvosinq  the  venalty  shall  not  be  subject  to  revieio. 

(6)  The  Board  shall  promulgate  regulations  establishing  proce- 
dures necessary  to  implement  this  suhsecfion. 

(7)  -477  penalties  collected  under  authority  of  this  subsection  shall 
be  covered  into  the  Treasury  of  the  United  States. 
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Sec.  22. 

:^f  :i!  4:  *  Hi  *  ii! 

(g)(1)  Except  as  authorized  under  this  subsection,  no  member  bank 
may  extend  credit  in  any  manner  to  any  of  its  own  executive  officers. 
No  executive  officer  of  any  member  bank  may  become  indebted  to  that 
member  bank  except  by  means  of  an  extension  of  credit  which  tlie  bank 
is  authorized  to  make  under  this  subsection.  Any  extension  of  credit 
under  this  subsection  shall  be  promptly  reported  to  the  board  of  di- 
rectors of  the  bank,  and  may  'be  made  only  if — 

(A)  the  bank  would  be  authorized  to  make  it  to  borrowers 
other  than  its  officers ; 

(B)  it  is  on  terms  not  more  favorable  than  those  afforded  other 
borrowers ; 

(C)  the  officer  has  submitted  a  detailed  current  financial  state- 
ment; and 

(D)  it  is  on  condition  that  it  shall  become  due  and  payable  on 
demand  of  the  bank  at  any  time  when  the  officer  is  indebted  to 
any  other  bank  or  banks  on  account  of  extensions  of  credit  of  any 
one  of  the  three  categories  resi^ectively  referred  to  in  paragraphs 
(2),  (3),  and  (4)  in  an  aggregate  amount  greater  than  the  amount 
of  credit  of  the  same  category  that  could  be  extended  to  him  by 
the  bank  of  which  he  is  an  officer. 

(2)  With  the  specific  prior  approval  of  its  board  of  directors,  a 
member  bank  may  make  a  loan  not  exceeding  [$30,000J  $60,000  to 
any  executive  officer  of  the  bank  if,  at  the  time  the  loan  is  made — 

(A)  it  is  secured  by  a  first  lien  on  a  dwelling  which  is  expected, 
after  the  making  of  the  loan,  to  be  owned  by  the  officer  and  used 
by  him  as  his  residence,  and 

(B)  no  other  loan  by  the  bank  to  the  officer  under  authority 
of  this  paragraph  is  outstanding. 

(3)  A  member  bank  may  make  extensions  of  credit  to  any  executive 
officer  of  the  bank,  not  exceeding  the  aggregate  amount  of  [$10,000] 
$20 WO  outstanding  at  any  one  time,  to  finance  the  education  of  the 
children  of  the  officer. 

(4)  A  member  bank  may  make  extensions  of  credit  not  otherwise 
specifically  authorized  under  this  subsection  to  any  executive  officer 
of  the  bank,  not  exceeding  the  aggregate  amount  of  [$5,000]  $10/)00 
outstanding  at  any  one  time. 

(5)  Except  to  the  extent  permitted  under  paragraph  (4) ,  a  member 
bank  may  not  extend  credit  to  a  partnership  in  which  one  or  more  of  its 
executive  officers  are  partners  having  either  individually  or  together  a 
majority  interest.  For  the  purposes  of  paragraph  (4),  the  fidl  amount 
of  any  credit  so  extended  shall  be  considered  to  have  been  extended  to 
each  officer  of  the  bank  who  is  a  member  of  the  partnership. 

(6)  WheneA'er  an  executive  officer  of  a  member  bank  becomes  in- 
debted to  any  bank  or  banks  (other  than  the  one  of  whicli  he  is  an 
officer)  on  account  of  extensions  of  credit  of  anv  one  of  tlie  three 
categories  respectively  referred  to  in  paragraphs  (2),  (3).  and  (4)  in 
an  aggregate  amount  greater  than  the  aggregate  amount  of  credit  of 
the  same  category  that  could  lawfidly  be  extended  to  him  by  the  bank, 
he  shall  make  a  written  report  to  the  board  of  directors  of  the  bank, 
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stating  the  date  and  amount  of  each  such  extension  of  credit,  the 
security  therefor,  and  the  purposes  for  which  the  proceeds  have  been 
or  are  to  be  used. 

(7)  This  subsection  does  not  prohibit  any  executive  officer  of  a  mem- 
ber bank  from  endorsing  or  guaranteeing  for  the  protection  of  the  bank 
any  loan  or  other  asset  previously  acquired  by  the  bank  in  good  faith  or 
from  incurring  any  indebtness  to  the  bank  for  the  purpose  of  protect- 
ing the  bank  against  loss  or  giving  financial  assistance  to  it. 

(8)  Each  day  that  any  extension  of  credit  in  violation  of  this  sub- 
section exists  is  a  continuation  of  the  violation  for  the  purposes  of 
section  8  of  the  Federal  Deposit  Insurance  Act. 

(9)  Each  member  bank  shall  include  with  (but  not  as  part  of)  each 
report  of  condition  and  copy  thereof  filed  under  section  7(a)  (3)  of  the 
Federal  Deposit  Insurance  Act  a  report  of  all  loans  under  authority  of 
this  subsection  made  by  the  bank  since  its  previous  report  of  condition. 

(10)  The  Board  of  Governors  of  the  Federal  Reserve  System  may 
prescribe  such  rules  and  regulations,  including  definitions  of  terms,  as 
it  deems  necessary  to  effectuate  the  purposes  and  to  prevent  evasions 
of  this  subsection. 

(h)  (1)  No  member  hank  shall  make  ony  loan  or  extension  of  credit 
in  am/y  mann£'r  to  any  of  its  executive  oflcers^  or  to  any  person  who 
directly  or  indirectly  or  acting  through  or  in  conjcert  with  one  or  more 
persons  otons,  controls,  w  has  the  power  to  vote  niore  than  10  per 
centum  of  any  class  of  voting  securities  of  sv/^h  member  bank,  except 
in  the  case  of  such  a  bank  located  in  a  city,  tow7i,  or  village  with  Isss 
than  thirty  thousand  in  population,  in  which  case  such  per  centum, 
shall  be  18  per  centuin,  or  to  any  company  controlled  by  such  an 
executive  officer  or  person,  or  to  any  political  or  campaign  com/mittee 
the  funds  or  services  of  which  toUl  benefit  su/)h  an  executive  officer  or 
person  w  which  is  controlled  by  such  an  executive  officer  or  person, 
lohere  the  amount  of  such  loan  or  extension  of  credit,  when  aggregated 
with  the  amount  of  all  other  loans  or  extensions  of  credit  then  out- 
standing by  such  bank  to  such  executive  officer  or  person  and  to  all 
companies  controlled  by  such  executive  officer  or  person  and  to  all 
political  or  campaign  committees  the  funds  or  services  of  which  will 
benefit  such  executive  officer  or  person  or  which  are  controlled  by  such 
executive  officer  or  person,  would  exceed  the  limits  on  loans  to  a  single 
borrower  established  by  section  5W0  of  the  ^Revised  Statutes,  as 
amended.  For  purposes  of  this  paragraph,  the  provisions  of  secti/m 
5200  of  the  Revised  Statutes,  as  amended,  shall  be  deemed  to  apply  to  a 
State  member  bank  as  if  such  State  member  bank  were  a  national 
banking  association. 

{£)  No  member  bank  shall  make  any  loan  or  extension  of  ci^edit  in 
any  manmer  to  any  of  its  executive  officers  or  directors,  or  to  any  per- 
son who  directly  or  indirectly  or  acting  through  or  in  concert  noith  one 
or  more  persons  o^ims,  controls^  or  has  the  power  to  vote  more  than 
10  per  centum  of  any  class  of  voting  securities  of  such  member  bank,  or 
to  any  company  controlled  by  such  an  executive  officer,  director.,  or 
person.,  or  to  any  political  or  campaign  committee  the  funds  or  services 
of  which  will  benefit  such  executive,  director,  or  person  or  which  is 
controlled  by  su^h  executive  officer,  director,  or  person,  where  the 
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amount  of  such  loan  or  extension  of  credit,  lohen  aggregated  with  the 
amount  of  all  other  loans  or  extensions  of  credit  then  outstanding  by 
such  hank  to  such  executive  officer,  director,  or  person  and  to  all  com- 
panies controlled  hy  such  executive  officer,  director,  or  person  and  to 
all  political  or  campaign  committees  the  funds  or  services  of  ufhich 
loiXt  benefit  such  executive  officer,  director,  or  person  or  which  are 
controlled  by  such  executive  officer,  director,  or  person,  would  exceed 
$25,000,  unless  such  loan  or  extension  of  credit  is  appi^oved  in  advance 
by  a  majority  of  the  entire  board  of  directors  with  the  interested 
party  abstaining  from  participating  directly  or  indirectly  in  the 
voting. 

(3)  No  7nember  bank  shall  moke  any  loan  or  extension  of  credit  in 
any  manner  to  any  of  its  executive  officers  or  directors,  or  to  any 
person  loho  directly  or  acting  thrcnigh  or  in  concert  loith  on£  or  more 
persons,  owns,  controls,  or  has  the  po^oer  to  vote  more  than  10  per 
centwn  of  any  class  of  voting  securities  of  such  member  bank,  oi'  to 
any  company  controlled  by  such  executive  officer,  director,  or  person, 
or  to  any  political  or  campaign  committee  the  funds  or  services  of 
which  will  benefit  such  executive  officer,  director,  or  person  or  which 
is  controlled  by  such  executive  officer,  director,  or  person,  unless  such 
loan  or  extension  of  credit  is  made  on  substantially  the  sams  terms, 
including  interest  rates  and  collateral^  as  those  prevailing  at  the  time 
for  com.parahle  transactions  with  other  persons  and  does  not  involve 
more  than  the  normal  risk  of  repayment  or  present  other  unfavorable 
features. 

{Jf.)  No  member  bank  may  pay  an  overdraft  on  an  account  at  such 
bank  of  an  executive  officer  or  director. 

(5)  For  purposes  of  this  subsection,  an  executive  officer,  director, 
or  person  shall  be  considered  to  have  control  of  a  company  if  such 
executive  officer,  director,  or  person,  directly  or  indirectly  or  acting 
through  or  in  concert  unth  one  or  more  other  persons — 

{A)  otvns,  controls,  or  has  power  to  vote  25  per  centum  or  more  of 
any  clci-ss  of  voting  securities  of  the  company ; 

(B)  controls  in  any  manner  the  election  of  a  majority  of  the 
directors  of  the  compami ;  or 

(C)  has  the  power  to  exercise  a  controlling  influence  over  the 
manaqement  or  policies  of  such  company. 

(6)  For  the  purposes  of  this  subsection — 

(A )  the  term  '"'' person'''  means  an  individual  or  company ; 

(B)  the  term  ''^company''''  means  any  corporation.,  partnership, 
business  trust,  association,  joint  venture,  pool  syndicate,  sole  vro- 
prietorship,  unincorvorated  oraanization.,  any  other  form  of  business 
entity  not  specifically  listed  herein,  or  any  other  trust,  but  shall 
not  include  any  insured  bank  or  any  corporation  the  majority  of 
shares  of  which  is  owned  bu  the  T'nitcd  States  or  by  any  State: 

(O)  the  term  '■'■extension  of  credif  has  the  same  meaning  assigned 
such  term  in  the  fourth  paragraph  of  section  23 A  of  this  Act; 

(D)  a  person  shall  be  deemed  to  be  a  '''■director^''  of  a  member 
bank  or  a  ''person  who  directly  or  indirectly  or  acting  through  or 
in  concert  ivith  one  or  more  persons  owns,  controls,  or  has  power 
to  vote  more  than  10  per  centum  of  any  class  of  rotina  secuTv'fies  of 
a  member  bank''''  if  such  person  has  such  relationship  with  any 
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hank  holding  cmnpany  of  whk-h  such  memher  is  a  subsidiary^  as 
de-fined  hy  the  Bank  Iloldlng  Comfany  Act  {12  U.S.C.  1841),  or 
with  any  otiier  Hiihsidiary  of  such  hank  IwJding  company ; 

(E)  a  person  shall  he  deemed  to  he  an  '"'' officer''''  of  a  meinber 
hank  if  such  person  is  an  officer  of  any  hank  holding  company  of 
which  such  memher  hank  is  a  subsidiary^  as  defined  hy  the  Bank 
Holding  Company  Act  (  12  U.S.C.  184-1) ■,  or  with  any  other  suh- 
sidiar-y  of  such  hank  holding  company; 

(F)  the  tenn  ^''executive  officer''''  has  the  same  meaning  assigned 
such  term  under  section  22(g)  of  this  Act;  and 

{G)  the  ter-m  '"''pay  an  overdraft  on  an  accoumt'^  means  the  pay- 
ment hy  a  tnemher  hank  of  an  amount  for  an  account  holder  i7i  ex- 
cess of  the  funds  on  deposit  in  the  account  and  does  not  include  a 
payment  of  funds  hy  the  memher  hank  in  accordance  with  either  a 
written  preauthorized.,  interest-hearing  extension  of  credit  specify- 
ing a  method  of  repayment  or  a  vmtten  preauthorized  transfer  of 
funds  from  another  account  of  the  account  holder  at  that  hank. 
(7)  The  Board  of  Governors  of  the  Federal  Reserve  System  may 
prescribe  such  rules  and  regulations.,  including  definitions  of  terms, 
as  it  deems  necessary  to  effectuate  the  purposes  and  to  prevent  evasions 
of  this  suhsection.  The  Tioard  may  further  prescribe  rules  providing 
a.  reasonable  period  of  time  after  the  date  of  enactment  of  this  sub- 
section within  which  the  amount  of  outstanding  loans  or  extensions  of 
credit  niade  prior  to  such  date  of  enactment  shall  be  reduced  so  as 
to  confoi^n  to  the  I'lmitations  of  this  subsection. 

Sec.  29.  (a)  Any  member  bank  lohich  violates  or  any  officer.,  direc- 
tor., employee.,  agent.,  or  other  person  participating  in  the  conduct  of 
the  a,ffairs  of  such  memher  bank  who  violates  any  provision  of  section 
22  or  23 A  of  this  Act,  or  any  regulation  issued,  pursuant  thereto,  shall 
forfeit  and  pay  a  civil  penalty  of  not  more  than  $ipOO  per  day  for 
each  day  durlna  which  such  violation  continues.  The  penalty  shall  be 
assessed  and  collected  hy  the  Comptroller  of  the  Currency  in  the  case 
of  a  national  hank,  &r  the  Board  in  the  case  of  a  State  memher  bank, 
by  tvritten  notice.  As  used  in  this  section,  the  term  ''''violates'''^  includes 
without  any  limitation  any  action  {alone  or  with  another  or  others) 
for  or  toward  causing,  bringing  ahout,  participating  in,  counseling, 
or  aiding  or  abetting  a-  violation. 

{h)  hi  determining  the  amount  of  penalty  the  Comptroller  of  the 
Currency  or  the  Board,  as  the  case  inay  he,  shall  fake  into  account  the 
appropriateness  of  the  penalty  ivith  respect  to  the  size  of  the  financial 
resources  and-  good  faith  of  the  memher  hank  or  person  charged,  the 
gravity  of  the  violation,  the  history  of  previous  violations.,  and  such 
other  matters  as  iustice  may  require. 

(r)  The  member  bank  or  person  assessed  shall  be  afforded  an  oppor- 
tunity for  aqency  hearing,  upon  request  made  within  ten  days  after 
issuance  of  the  notice  of  assessment.  In  such  hearing,  all  issues  shall 
be  determined  on  the  record  p\irsuant  to  section  554  of  title  5,  United 
States  Code.  The  agency  determination  shall  be  made  hy  final  order 
which  may  be  received  only  as  provided  in  subsection  {d) .  //  no  hear- 
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ing  is  requested  as  herein  provided^  the  assessment  shall  constitute  a 
■final  and  unappealable  order. 

(d)  Any  7ne?nier  bank  or  person  against  ivhoni  an  order  imposing  a 
civil  money  penalty  has  been  entered  after  agerucy  hearing  under  this 
section  may  obtain  revieio  by  the  United  /States  court  of  appeals  for 
the  circuit  in  which  the  home  office  of  the  nwrnher  bank  is  located,  or 
the  United  Btate  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit by  filing  a  notice  of  appeal  in  such  court  within  ten  days  from  the 
date  of  such  order.,  and  simultaneously  sending  a  copy  of  such  notice 
by  registered  or  certified  mail  to  the  C onnptroller  of  the  Currency 
or  the  Boards  as  the  case  may  be.  The  Comptroller  of  the  Currency  or 
the  Board.,  as  the  case  may  be,  shall  promptly  certify  and  fiU  in  such 
court  the  record  upon  which  the  penalty  was  imposed,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  The  findings  of  the  Comp- 
troller of  the  Currency  w  the  Board,  as  the  case  may  be,  shall  be  set 
aside  if  found  to  be  unsupported  by  substantial  evidence  as  provided 
by  section  706(2)  (E)  of  title  5,  United  States  Code. 

(e)  If  any  member  bank  or  person  fails  to  pay  an  assessment  after 
it  has  become  a  final  and  unappealable  order,  or  after  the  ccnirt  of 
appeals  has  entered  final  judgment  in  favor  of  the  agency,  the  Comp- 
troller of  the  Currency  or  the  Board,  as  the  case  may  be,  shall  refer 
the  matter  to  the  Attorney  General,  who  shall  recover  the  amount 
assessed  by  action  in  the  appropriate  United  States  district  court. 
In  such  action  the  validity  and  appropriateness  of  the  final  order 
imposina  the  penalty  shall  not  be  subject  to  review. 

(/)  The  Comptroller  of  the  Currency  and  the  Board  shall  promid- 
gate  regulations  estahlishing  procedures  necessar-y  to  implement  this 
section. 

(g)  All  penalties  collected  under  authority  of  this  section  shall  be 
covered  into  the  Treasymi  of  the  United  States. 

Sec.  [29.]  .SO.  If  am/  clause,  sentence,  paragraph,  or  part  of  this  Act 
shall  for  any  reason  be  adjudged  bit  ami  court  of  competent  jurisdic- 
tion to  be  invalid,  such  jvd anient  shall  not  affect,  impair,  w  invalidate 
the  remainder  of  this  Act,  but  shall  be  confined  in  its  overation  to  the 
clause,  sentence,  pnraqmvh.  or  part  thcrmi  directly  involved  in  the 
controversu  in  ivhich  such  judgment  shall  have  been  rendered. 

Sec.  r^O.TI  31.  The  right  to  amend,  alter,  or  repeal  this  Act  is  hereby 
expressly  reserved. 

IlE^^SED  Statutes  of  the  United  States 

3|t  4c  4<  9ft  4:  ^  ^ 

TITLE  VII— THE  DEPARTIMENT  OF  T?IE  TREASURY 

Chapter  9 
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Sec.  327 a.  The  Comptroller  of  the  CurreTicy  may  delegate  any 
powers  vested  in  him  hy  law. 

TITLE  LXII— NATIONAL  BANKS 

Chapter  1 — Organization  and  Powers 


Sec.  5136.  Upon  duly  making  and  filing  articles  of  association  and 
an  organization  certificate,  a  national  banking  association  shall  be- 
come, as  from  the  date  of  the  execution  of  its  organization  certificate, 
a  body  corporate,  and  as  such,  and  in  the  name  designated  in  the  orga- 
nization certificate,  it  shall  have  power — 

First.  *  *  * 


Seventh.  To  exercise  by  its  board  of  directors  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking;  by  discounting  and 
negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt ;  by  receiving  deposits ;  by  buying  and  selling  ex- 
change, coin,  and  bullion;  by  loaning  money  on  personal  security:  and 
by  obtaining,  issuing,  and  circulating  notes  according  to  the  provisions 
of  this  chapter.  The  business  of  dealing  in  securities  and  stock  by  the 
association  shall  be  limited  to  purchasing  and  selling  such  securities 
and  stock  without  recourse,  solely  upon  the  order,  and  for  the  account 
of,  customers,  and  in  no  case  for  its  own  account,  and  the  association 
shall  not  underwrite  any  issue  of  securities  or  stock :  Provided.,  That 
the  association  may  purchase  for  its  own  account  investment  securities 
under  such  limitations  and  restrictions  as  the  Comptroller  of  the  Cur- 
rency may  bj'  regulation  prescribe.  In  no  event  shall  the  total  amount 
of  the  investment  securities  of  any  one  obligor  or  maker,  held  by  the 
association  for  its  own  account,  exceed  at  any  time  10  per  centum  of  its 
capital  stock  actually  paid  in  and  unimpaired  and  10  per  centum  of 
its  unimpaired  surplus  fund,  except  that  this  limitation  shall  not 
require  any  association  to  dispose  of  any  secuiities  lawfully  held  by  it 
on  August  23,  1935.  As  used  in  this  section  the  term  "investment  se- 
curities" shall  mean  marketable  obligations  evidencing  indebtedness 
of  any  person,  copartnership,  association,  or  coq^oration  in  the  form 
of  bonds,  notes  and/or  debentures  commonly  known  as  investment 
securities  under  such  further  definition  of  the  term  "investment  securi- 
ties" as  mav  by  regulation  be  prescribed  bv  the  Comptroller  of  the 
Currency.  Except  as  hereinafter  provided  or  otherwise  permitted 
by  law,  nothing  herein  contained  shall  authorize  the  purchase  by 
the  association  for  its  own  account  of  any  shares  of  stock  of  any 
corporation.  The  limitations  and  restrictions  herein  contained  as  to 
dealing  in,  underwriting  and  purchasing  for  its  own  account,  in- 
vestment securities  shall  not  apply  to  obligations  of  the  United 
States,  or  general  obligations  of  anv  State  or  of  anv  political  sub- 
division thereof,  or  oblifrations  of  the  Washin.o-ton  Metropolitan  Area 
Transit  Authority  which  are  guaranteed  by  the  Secretary  of  Trans- 
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portation  under  section  9  of  the  National  Capital  Transportation  Act 
of  19G9,  or  oblijo^ations  issued  under  autliority  of  the  Federal  Farm 
Loan  Act,  as  amended,  or  issued  l)v  the  thirteen  banks  for  cooperatives 
of  any  of  them  or  the  Federal  Home  Loan  Banks,  or  obli<rations  which 
are  insured  by  the  Secretary  of  Housin£^  and  I'rban  Development 
under  title  XI  of  the  National  Housing  Act  or  obligations  whicli  are 
insured  by  the  Secretary  of  Housings  and  Urban  Development  (here- 
after in  this  sentence  referred  to  as  the  "Secretary")  pursuant  to 
section  1713  of  this  title,  if  the  debentures  to  be  issued  in  payment  of 
such  insured  obligations  are  guaranteed  as  to  principal  and  interest 
by  the  United  States,  or  obligations,  participations,  or  other  instru- 
ments of  or  issued  by  the  Federal  National  Mortgage  Association  or 
the  Government  National  Mortgage  Association,  or  mortgages,  obli- 
gations, or  other  securities  which  are  or  ever  have  been  sold  by  the 
Federal  Home  Loan  Mortgage  Corporation  pursuant  to  section  1454 
or  section  1455  of  this  title,  or  obligations  of  the  Federal  Financing 
Bank  or  obligations  of  the  P^nviromnental  Financing  Authority,  or 
obligations  or  other  instruments  or  securities  of  the  Student  Loan 
Marketing  Association,  or  such  obliirations  of  any  local  public  agency 
(as  defined  in  section  1460(h)  of  Title  42)  as  are  secured  bv  an  agree- 
ment between  the  local  public  agency  and  the  Secretary  in  which  the 
local  public  agency  agrees  to  borroAv  from  said  Secretary,  and  said 
Secretarv  agrees  to  lend  to  said  local  ])ublic  agency,  monies  in  an 
aggregate  amount  which  (together  with  any  othei-  monies  irrevocably 
committed  to  the  payment  of  interest  or  such  obligations)  will  suffice 
to  pay,  Avhen  due,  the  interest  on  and  all  installments  (including  the 
final  installment)  of  the  principal  of  such  obliimtions,  which  monies 
under  the  terms  of  said  agreement  are  required  to  be  used  for  such 
payments,  or  such  obligations  of  a  public  housing  agency  (as  defined 
in  the  United  States  Housing  Act  of  1987.  as  amended)  as  are  secured 
(1)  by  an  agreement  between  the  public  housing  agency  and  the 
Secretary  in  which  the  public  housing  agency  agrees  to  borrow  from 
the  Secretary,  and  the  Secretarv  agrees  to  lend  to  the  ])ublic  housing 
agency,  prior  to  the  maturity  of  such  obliijations.  monies  in  an  amount 
which  (together  with  any  other  monies  irrevocablv  committed  to  the 
payment  of  interest  on  such  oblio;ations)  will  suffice  to  pay  the  prin- 
cipal of  such  obligations  with  iiiterest  to  maturity  thereon,  which 
monies  under  the  terms  of  said  agreement  are  required  to  be  used  for 
the  purpose  of  i^ayine;  the  principal  of  and  the  intei'est  on  such  obliga- 
tions at  their  maturity,  (2)  by  a  pledge  of  annunl  contributions  under 
an  annual  contributions  contract  between  such  public  housing  agency 
and  the  Secretarv  if  such  contract  sliall  rontnin  the  covenant  by  the 
Secretarv  which  is  authorized  bv  section  1487d(g)  of  Title  42,  and  if 
the  maximum  sum  and  the  maximum  period  specified  in  such  contract 
pursuant  to  section  1437d(g)  of  Title  42  shall  not  be  less  than  the 
annual  amount  and  the  period  for  pavment  which  are  requisite  to 
provide  for  the  pavment  when  due  of  all  installments  of  ])rincinal  and 
interest  on  such  obligations,  or  (3)  by  a  pledofe  of  both  annual  contri- 
butions under  an  annual  contributions  rontrart  containino-  the  covenant 
bv  the  Secretary  which  is  authorized  bv  section  1437d(ir)  of  Title  42, 
and  a  loan  under  an  agreement  between  the  local  i)ublic  housing  agency 
and  the  Secretarj^  in  which  the  public  housing  agency  agrees  to  borrow 
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from  the  Secretary,  and  the  Secretary  agrees  to  lend  to  the  public  hous- 
ing agency,  prior  to  the  maturity  of  the  obligations  involved,  moneys 
in  an  amount  which  (togetlier  with  any  otlier  moneys  irrevocably 
committed  under  the  annual  contributions  contract  to  the  payment  of 
principal  and  interest  on  sucli  obligations)  will  suffice  to  provide  for 
the  payment  when  due  of  all  installments  of  principal  and  interest  on 
such  obligations,  which  moneys  under  the  terms  of  the  agreement  are 
required  to  be  used  for  the  purpose  of  paying  the  principal  and  interest 
on  such  obligations  at  their  maturity :  Provided,  That  in  carrying  on 
the  business  commonly  known  as  the  safe-deposit  business  the  associa- 
tion shall  not  invest  in  the  capital  stock  of  a  corporation  organized 
under  the  law  of  any  State  to  conduct  a  safe-deposit  business  in  an 
amount  in  excess  of  15  per  centum  of  the  capital  stock  of  the  associa- 
tion actually  paid  in  and  unimpaired  and  15  per  centum  of  its  unim- 
paired surplus.  The  limitations  and  restrictions  herein  contained  as  to 
dealing  in  and  underwriting  investment  securities  shall  not  apply  to 
obligations  issued  by  the  International  Bank  for  Reconstruction  and 
Development,  the  Inter- American  Development  Bank  or  the  Asian 
Development  Bank,  or  obligations  issued  by  any  State  or  political 
subdivision  or  any  agency  of  a  State  or  political  subdivision  for  hous- 
ing, university,  or  dormitory  purposes,  which  are  at  tlie  time  eligible 
for  purchase  by  a  national  bank  for  its  own  account,  nor  to  bonds, 
notes  and  other  obligations  issued  by  the  Tennessee  Valley  Authority 
or  by  the  United  States  Postal  Service :  Provided,  That  no  association 
shall  hold  ol)ligations,  issued  by  any  of  said  organizations  as  a  result 
of  underwriting,  dealing,  or  purchasing  for  its  own  account  (and  for 
this  purpose  obligations  as  to  which  it  is  under  commitment  shall  be 
deemed  to  be  held  by  it)  in  a  total  amount  exceeding  at  any  one  time 
10  per  centum  of  its  capital  stock  actually  paid  in  and  unimpaired  and 
10  per  centum  of  its  unimpaired  surplus  fund.  Xotwithstanding  any 
other  provision  in  this  paragrai:)h,  the  association  may  purchase  for 
its  own  account  shares  of  stock  issued  by  a  cor])oration  authorized  to 
be  created  pursuant  to  sections  3931  to  3940  of  Title  42,  and  may  make 
investments  in  a  partnership,  limited  partnership,  oi-  joint  venture 
formed  i)ursuant  to  section  3937(a)  or  3937(c)  of  Title  42.  Xotwith- 
standing any  other  provision  of  this  paragraph,  the  association  may 
1)urchase  for  its  own  account  shares  of  stock  issued  by  any  State  hous- 
ing corporation  incorporated  in  the  State  in  which  the  association  is 
located  and  may  make  investments  in  loans  and  connnitments  for  loans 
to  any  such  corporation :  Provided,  That  in  no  event  shall  the  total 
amount  of  such  stock  held  for  its  own  account  and  such  investments 
in  loans  and  commitments  made  by  the  association  exceed  at  any 
time  5  per  centum  of  its  capital  stock  actually  ]iaid  in  and  unimpaired 
plus  5  per  centum  of  its  unimj)aired  surplus  fund.  Xotwithstanding 
any  other  i)rovision  in  this  paragraph,  the  association  may  purchase 
for  its  own  account  shares  of  stock  issued  by  a  corpoiation  organized 
solely  for  the  purpose  of  making  loans  to  'farmers  and  ranchers  for 
agricultural  puri)oses,  including  the  breeding,  raising,  fattening,  or 
marketing  of  livestock.  However,  unless  the  association  owns  at  least 
80  per  centum  of  the  stock  of  such  agricultural  credit  corporation  the 
amount  invested  by  the  association  at  any  one  time  in  tlie  stock  of  such 
corporation  shall  not  exceed  20  per  centum  of  the  unimpaired  capital 
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and  surplus  of  the  association :  Provided  further  tJiat  iwtioithstanding 
any  other  ]>rovision  of  this  paragraph,  the  association,  may,  to  the 
extent  permitted  hy  State  law  for  State  chartered  hanks  tchere  it  is 
located,  purchase  for  its  own  account  sha?'es  of  stock  of  a  State  char- 
tered bank  insured  by  the  Federal  Deposit  Insurance  Corporation 
if  the  stock  of  siwh  bank  is  oicned  exclusively  hy  other  hanks  and  if 
such  bank  is  engaged  exclusively  in  providing  banking  sei'-vices  for 
other  hanks  and  their  officers,  directors  or  employees,  but  in  tw  event 
shall  the  total  a^tnount  of  such  stock  held  by  the  association  exceed  at 
any  time  5  per  centum  of  its  capital  stock  and  paid  in  and  unhnpaired 
surplus,  and  in  no  event  shall  the  purchase  of  such  stock  result  in  the 
association's  acquiring  more  than  5  per  centum  of  any  class  of  voting 
securities  of  such  hank. 

4:  4:  %  :(:  9i!  4:  4^ 

Sec.  5137.  A  national  banking  association  may  purchase,  hold,  and 
convey  real  estate  for  the  following  purposes,  and  for  no  others: 

First.  Such  as  shall  be  necessary  for  its  accommodation  in  the  trans- 
action of  its  business. 

Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of 
security  for  debts  previously  contracted. 

Third.  Sucli  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings. 

Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees, 
or  mortgages  held  by  the  association,  or  shall  purchase  to  secure  debts 
due  to  it. 

But  no  such  association  shall  hold  the  possession  of  any  real  estate 
under  mortgage,  or  the  title  and  possession  of  any  real  estate  purchased 
to  secure  any  debts  due  to  it,  for  a  longer  period  than  five  years  except 
as  othemvise  provided  in  this  statute. 

Upon  application  by  a  national  banking  association  the  Comptroller 
of  the  Currency  may  approve  the  /)ossession  of  any  such  real  estate  hy 
such  association  for  a.  period  longer  than  five  years  but  not  to  exceed 
an  additional  five  years  if  (1)  the  association  has  made  a  good  faith 
attempt  to  comply  with  the  five  year  period  or  (2)  disposal  within 
the  five  year  period  would  he  detnmental  to  the  association.  Subject 
to  such  conditions  and  limitations  as  the  Comptroller  of  the  Currency 
may  prescribe,  such  association,  may  expend  such  funds  for  the  de- 
velopment and  improvement  of  such  real  estate  as  are  reasonably  cal- 
culated to  enable  such  association,  to  recover  its  total  investment. 

Sec.  5146.  Every  director  must  during  his  whole  term  of  serv- 
ice, be  a  citizen  of  the  I^^nited  States,  and  at  least  two-thirds  of  the 
directors  must  have  resided  in  the  State,  Territory,  or  District  in 
which  the  assocition  is  located,  or  Avithin  one  hundred  miles  of  the  lo- 
cation of  the  office  of  the  association,  for  at  least  one  year  immediately 
preceding  their  election,  and  must  be  residents  of  such  State  or  within 
a  one-hundred-mile  territory  of  the  location  of  the  association  during 
their  continuance  in  office.  Every  director  must  own  in  his  own 
right  shares  of  the  capital  stock  of  the  association  of  which  he  is  a 
directoi-,  or  of  any  company  trhich  has  control  over  such  association 
within  the  meaning  of  section  2  of  the  Bank. Hoi  ding  Company  Act 
of  1956  {12  TJ.S.C.  J841),  the  aggregate  par  value  of' which  shall  not 
be  less  than  $1,000,  unless  the  capital  of  the  bank  shall  not  exceed  $25,- 
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000  in  which  case  he  must  own  in  his  own  riglit  shares  of  such  capital 
stock  the  aggregate  par  value  of  which  shall  not  be  less  than  $500. 
Any  director  who  ceases  to  be  the  owner  of  the  required  number  of 
shares  of  the  stock,  or  who  becomes  in  any  other  manner  disqualified, 
shall  thereby  vacate  his  place. 

Sec.  5239.  (a)  If  the  directors  of  any  national  banking  association 
shall  knowingly  violate,  or  knowingly  permit  any  of  the  officers, 
agents,  or  servants  of  the  association  to  violate  any  of  the  provisions  of 
this  Title,  all  the  rights,  privileges,  and  franchises  of  the  association 
shall  be  thereby  forfeited.  Such  violation  shall,  however,  be  deter- 
mined and  adjudged  by  a  proper  .'ircuit,  district,  or  territorial  court 
of  the  United  States,  in  a  suit  brought  for  that  purpose  by  the  Comp- 
troller of  the  Currency,  in  his  own  name,  before  the  association  shall 
be  declared  dissolved.  And  in  cases  of  such  violation,  every  director 
who  participated  in  or  assented  to  the  same  shall  be  held  liable  in  his 
personal  and  individual  capacity  for  all  damages  which  the  associa- 
tion, its  share  holders,  or  any  other  person,  shall  have  sustained  in  con- 
sequence of  such  violation. 

(b)  (1)  Any  national  hanking  association  which  violates,  or  any 
officer,  director,  employee,  agent,  or  other  person  participating  in  the 
conduct  of  the  affairs  of  such  association  ivho  violates  any  of  the  pro- 
visions of  this  chapter,  or  any  regulation  issued  pursuant  thereto,  shall 
forfeit  and  pay  a  civil  money  penalty  of  not  more  than  $1,000  per  day 
for  each  day  during  which  such  violation  continues.  The  penalty 
shall  he  assessed  and  collected  hy  the  Comptroller  of  the  Currency  hy 
written  notice.  As  used  in  the  section^  the  temrn.  '■'■violates''''  includes 
without  any  limitation  any  action  {alone  or  with  another  or  others) 
for  or  toward  causing^  bringing  about,  participating  in,  counseling,  or 
aiding  or  abetting  a  violation. 

(2)  In  dete?v7iining  the  amount  of  the  penalty  the  Comptroller  shall 
take  into  account  the  appropirateness  of  the  penalty  with  respect  to 
the  size  of  financial  resources  and  good  faith  of  the  association  or  per- 
son charged,  the  gravity  of  the  violation,  the  history  of  previous  viola- 
tions^ and  such  other  matters  as  justice  may  require 

{■3)  The  association  or  person  assessed  shall  he  afforded  an  oppor- 
tunity for  agency  hearing,  upon  request  made  within  ten  days  after 
issimnce  of  the  notice  of  assessment.  In  such  hearing  all  issues  shall  be 
determined  on  the  record  pursuant  to  section  554  of  title  5.  The  agency 
detejmiinntion  shall  he  made  hy  final  order  which  may  be  reviewed  only 
as  provided  in  subsection  {Jf).  If  no  hearing  is  requested  as  herein 
provided,  the  assessment  shall  constitute  a  final  and  unappealable 
order. 

(Ii)  Any  association  or  person  against  whom  an  order  imposing  a 
civil  money  penalty  has  been  entered  after  agency  hearing  under  this 
section  may  obtain  rer'iew  hy  the  United  States  court  of  appeals  for 
the  circuit  in  which  the  home  office  of  the  hank,  is  located.,  or  in  the 
T^nited  States  Court  of  Appeals  for  the  District  of  Cohnnhia  Circuit, 
hi/  fling  a.  notice  of  appeal  in  such  court  irithin  thirty  days  from  the 
date  of  such  order,  and  sim\dtaneously  sending  a  copii  of  such  notice 
h^i  registered  or  certified  mail  to  the  Comptroller.  The  Comptroller 
shall  promptly  certify  and,  file  in  such  court  the  record  upon  which 
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the  peTialty  ivas  imposed^  as  provided  in  section  2112  of  title  28.  The 
■findinqfi  of  the  Comptroller  shall  he  set  aside  if  found  to  he  vnsup- 
ported  hy  suhstantial  evidence  as  provided  hy  section  706{2){e)  of 
title  5. 

(5)  If  any  association  or  person  fails  to  pay  an  assessment  after  it 
has  heco7)ie  a  final  and  wiappealahle  order.,  or  after  the  court  of  appeals 
has  entered  final  judgment  in  favor  of  the  agency,  the  Admimstrator 
shall  refer  the  matter  to  the  Attorney  Generals  who  shall  recover  the 
amount  '-assessed  hy  actioji  in  the  appropriate  United  States  district 
court.  In  such  action  the  validity  and  appropnateness  of  the  fnal  order 
imposing  the  penalty  shall  not  he  subject  to  review. 

(6)  The  G omptroller  may,  in  his  discretion,  compromise,  modify,  or 
rernit  any  civil  money  peimlty  lohich  is  subject  to  imposition  or  has 
heen  imposed  under  this  section. 

(7)  The  GomptroUer  shall  promulgate  regulations  establishing 
procedures  necessai^  to  implement  this  subsectimi. 

(8)  All  penalties  collected  under  authority  of  this  section  shall  he 
covered  into  the  Treasury  of  the  United  States. 

Chapter  4 — Dissolutiox  axd  Receivtership 

4i  ii!  9ic  4c  iH  4:  * 

Sec.  5239 A.  Except  to  the  extent  that  authority  to  issue  such  rules 
and  regulations  has  heen  expressly  and  exclusively  granted  to  another 
regulatory  agency,  the  Comptroller  of  the  Currency  is  authorized  to 
prescrihe  imles  and  regulations  to  carry  out  the  responsibilities  of  this 
office. 

Sec.  5240.  [The  Comptroller  of  the  Currency,  witli  tlie  approval 
of  the  Secretary  of  the  Treasury,  shall  appoint  examines  who  shall 
examine  every  national  bank  twice  in  each  calendar  year,  but  the 
Comptroller,  in  the  exercise  of  his  discretion,  may  waive  one  such 
examination  or  cause  such  examinations  to  be  made  more  frequently 
if  considered  necessary.  The  waiver  of  one  such  examination  as  above 
provided  shall  not  be  exercised  more  frequently  than  once  durinof  any 
two-year  pei-iod.J  The  Comptroller  of  the  Currency,  with  the  approval 
of  the  Secretary  of  the  Treasuri/,  shall  appoint  examiners  "tvho  shall 
examine  every  national  hank  as  often  as  the  Comptroller  shall  deem, 
necessary.  The  examiner  makine:  the  examination  of  any  national 
bank  shall  have  power  to  make  a  thorough  examination  of  all  the 
affairs  of  the  bank  and  in  doin<r  so  he  shall  have  power  to  administer 
oaths  and  to  examine  any  of  the  officers  and  ajjents  theieof  under  oath 
and  shall  make  a  full  and  detailed  report  of  the  condition  of  said  bank 
to  the  Compti-oller  of  the  Currency:  Provided.  That  in  makinof  the 
examination  of  any  national  bank  the  examiners  shall  include  such  an 
examination  of  the  affairs  of  all  its  affiliates  other  than  member  banks 
as  shall  be  necessai-y  to  disclose  fully  the  relations  between  such  bank 
and  sucli  affiliates  and  the  effect  of  such  relations  upon  the  affairs  of 
such  bank;  and  in  the  event  of  the  refusal  to  ^iive  any  information 
required  in  the  course  of  the  examination  of  any  such  affiliate,  or  in 
the  event  of  the  refusal  to  permit  such  examination,  all  the  rights, 
privileges,  and  franchises  of  the  bank  shall  be  subject  to  forfeiture 
in  accordance  with  section  2  of  the  Federal  Reserve  Act,  as  amended 
(U.S.C.,  title  12,  sees.  141,  222-225,  281-280,  and  502).  Tlie  Comp- 
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troller  of  the  Currency  shall  have  power,  and  he  is  hereby  author- 
ized, to  publish  the  report  of  his  examination  of  any  national  banking 
association  or  affiliate  which  shall  not  within  one  hundred  and  twenty 
days  after  notification  of  the  recommendations  or  suggestions  of  the 
Comptroller,  based  on  said  examination,  have  complied  with  the  same 
to  his  satisfaction.  Ninety  days'  notice  prior  to  such  publicity  shall 
be  given  to  the  bank  or  affiliate. 

The  examiner  making  the  examination  of  any  affiliate  of  a  national 
bank  shall  have  power  to  make  a  thorough  examination  of  all  the 
affairs  of  the  affiliate,  and  in  doing  so  he  shall  have  power  to  administer 
oaths  and  to  examine  any  of  the  officers,  directors,  employees,  and 
agents  thereof  under  oath  and  to  make  a  report  of  his  findings  to  the 
Cornptroller  of  the  Currency.  The  expense  of  examinations  of  such 
affiliates  may  be  assessed  by  the  Comptroller  of  the  Currency  upon  the 
affiliates  examined  in  proportion  to  assets  or  resources  held  by  the 
affiliates  upon  the  dates  of  examination  of  the  various  affiliates.  If  any 
such  affiliate  shall  refuse  to  pay  such  expenses  or  shall  fail  to  do  so 
within  sixty  days  after  the  date  of  such  assessment,  then  such  expenses 
may  be  assessed  against  the  affiliated  national  bank  and,  when  so 
assessed,  shall  be  paid  by  such  national  bank :  Provided,  however^  That, 
if  the  affiliation  is  with  two  or  more  national  banks,  such  expenses  may 
be  assessed  against,  and  collected  from,  any  or  all  of  such  national 
banks  in  such  proportions  as  the  Comptroller  of  the  Currency  may 
prescribe.  The  examiners  and  assistant  examiners  making  the  examina- 
tions of  national  banking  associations  and  affiliates  thereof  herein  pro- 
vided for  and  the  chief  examiners,  reviewing  examiners  and  other 
persons  whose  services  may  be  required  in  connection  with  such  ex- 
aminations or  the  reports  thereof,  shall  be  employed  by  the  Comp- 
troller of  the  Currency  with  the  approval  of  the  Secretary  of  the 
Treasury ;  the  employment  and  compensation  of  examiners,  chief  ex- 
aminers, reviewing  examiners,  assistant  examiners,  and  of  the  other 
employees  of  the  office  of  the  Comptroller  of  the  Currency  whose 
compensation  is  and  shall  be  paid  from  assessments  on  banks  or  affili- 
ates thereof  shall  be  without  regard  to  the  provisions  of  otlier  laws 
applicable  to  officers  or  employees  of  the  Ignited  States.  The  funds 
derived  from  such  assessments  may  be  deposited  by  the  Comptroller 
of  the  Currency  in  accordance  with  the  provisions  of  section  5234  of 
the  Revised  Statutes  (U.S.C,  title  12,  sec.  192)  and  shall  not  be  con- 
strued to  be  Government  funds  or  appropriated  monies ;  and  the  Comp- 
troller of  the  Currency  is  authorized  and  empowered  to  prescribe  regu- 
lations governing  the  computation  and  assessment  of  the  expenses  of 
examinations  herein  provided  for  and  the  collection  of  such  assess- 
ments from  the  banks  and/or  affiliates  examined.  If  any  affiliate  of  a 
national  bank  shall  refuse  to  permit  an  examiner  to  make  an  examina- 
tion of  the  affiliate  or  shall  refuse  to  give  any  information  required  in 
the  course  of  any  such  examination,  the  national  bank  with  which  it  is 
affiliated  shall  be  subject  to  a  penalty  of  not  more  than  $100  for  each 
day  that  any  such  refusal  shall  continue.  Such  penalty  may  be  assessed 
by  the  Comptroller  of  the  Currency  and  collected  in  the  same  manner 
as  expenses  of  examinations. 

The  Com])troller  of  the  Cun-ency  shall  fix  tlie  salaries  of  all  bank 
examiners  and  make  rej^ort  thereof  to  Congress.  The  expense  of  the 
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examinations  herein  provided  for  shall  be  assessed  by  the  Comptroller 
of  the  Currency  upon  national  banks  in  proportion  to  their  assets  or 
resources.  The  assessments  may  be  made  more  frequently  than  annually 
at  the  discretion  of  the  Comptroller  of  the  Currency.  The  annual  rate 
of  such  assessment  shall  be  the  same  for  all  national  banks,  except  that 
banks  examined  more  frequently  than  twice  in  one  calendar  year 
shall,  in  addition,  be  assessed  the  expense  of  these  additional  examina- 
tions. 

In  addition  to  the  examinations  made  and  conducted  by  the 
Comptroller  of  the  Currency,  eyery  Federal  reserve  bank  may.  with 
the  approval  of  the  Federal  reserye  afrent  or  the  Federal  Reserve  Board, 
provide  for  special  examination  of  member  banks  within  its  district. 
The  expense  of  such  examinations  shall  be  borne  by  the  bank  exam- 
ined. Such  examinations  sliall  be  so  conducted  as  to  inform  the  Federal 
reserve  bank  of  the  condition  of  its  member  banks  and  of  the  lines  of 
credit  which  are  bein^  extended  by  them.  Every  Federal  reserve  bank 
shall  at  all  times  furnish  to  the  Federal  Reserve  Board  such  informa- 
tion as  may  be  demanded  concernina:  the  condition  of  any  member 
bank  within  the  district  of  the  said  Federal  reserve  bank. 

No  bank  shall  be  subject  to  any  visitatorial  powers  other  than  such 
as  are  authorized  by  law,  or  vested  in  the  courts  of  justice  or  such  as 
shall  be  or  shall  have  been  exercised  or  directed  by  Congress,  or  by 
either  House  thereof  or  by  any  committee  of  Cong:ress  or  of  either 
House  duly  authorized. 

The  Federal  Reserve  Board  shall,  at  least  once  each  year,  order  an 
examination  of  each  Federal  reserve  bank,  and  upon  joint  applica- 
tion of  ten  member  banks  the  Federal  Reserye  Board  shall  order  a 
special  examination  and  report  of  the  condition  of  anj^  Federal 
reserve  bank. 

In  adition  to  the  expense  of  exam.ination  to  be  assessed  by  the 
Comptroller  of  the  Currency  as  heretofore  provided,  all  national  banks 
exercisinc  fiduciary  powers  and  all  banks  or  trust  companies  in  the 
District  of  Columbia  exercising  fiduciary  powers  shall  be  assessed  by 
the  Comptroller  of  the  Currency  for  the  examination  of  their  fiduciary 
activities  a  fee  adequate  to  cover  the  expense  thereof.  The  Comptroller 
of  the  Currency,  upon  the  request  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.,  is  authoHzed.  to  assign  examiners  appointed 
under  this  section  to  examine  foreign  operations  of  State  mewher 
hanks. 


B.\NK  Holding  Company  Act  of  1956 

«  4t  4:  4:  :{:  *  * 

INTERESTS   IN    NONBANKING   ORGANIZATIONS 

Sec.  4.  (a)   *  *  * 

*  *  «  :|c  *  *  Hi 

(c)   The  prohibitions  in  this  section  shall  not  apply  to  [any  bank 
holding  company  which  is  (i)  a  labor,  agricultural,  or  horticultural 
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organization  and  which  is  exempt  from  taxation  under  section  501  of 
the  Internal  Revenue  Code  of  1954,]  (^)  any  company  that  toas  on 
January  4, 1977^  hoth  a  hank  holding  company  and  a  labor^  agricul- 
tural, or  horticultural  organization  exempt  from  taxation  under  sec- 
tion 50 J  of  the  Internal  Revenue  Code  of  IDoJi.^  or  to  any  lah<yt\  agHcul- 
tural^  or  horticultural  organization  to  which  all  or  substantially  all  of 
the  assets  of  such  company  are  hereafter  transferred^  or  (ii)  a  com- 
pany covered  in  1970  more  than  85  per  centum  of  the  voting  stock  of 
which  was  collectively  owned  on  June  30,  1968,  and  continuously 
thereafter,  directly  or  indirectly,  by  or  for  members  of  the  same  family, 
or  their  spouses,  who  are  lineal  descendants  of  common  ancestors ;  and 
such  prohibitions  shall  not,  with  respect  to  any  other  bank  holding 
company,  apply  to — 

( 1 )  shares  of  any  company  engaged  or  to  be  engaged  solely  in 
one  or  more  of  the  following  activities:  (A)  holding  or  operating 
properties  used  wholly  or  substantially  by  any  banking  subsidiary 
of  such  bank  holding  company  in  the  operations  of  such  banking 
subsidiary  or  acquired  for  such  future  use;  or  (B)  conducting  a 
safe  deposit  business;  or  (C)  furnishing  services  to  or  performing 
services  for  such  bank  holding  company  or  its  banking  subsidi- 
aries; or  (D)  liquidating  assets  acquired  from  such  bank  holding 
company  or  its  banking  subsidiaries  or  acquired  from  any  other 
source  prior  to  May  9,  1956,  or  the  date  on  which  such  company 
became  a  bank  holding  company,  vrhichever  is  later; 

(2)  shares  acquired  by  a  bank  holding  company  or  any  of  its 
subsidiaries  in  satisfaction  of  a  debt  previously  contracted  in  good 
faith,  but  such  shares  shall  be  disposed  of  within  a  period  of  two 
years,  from  the  date  on  which  they  were  acquired,  except  that  the 
Board  is  authorized  upon  application  by  such  bank  holding  com- 
pany to  extend  such  period  of  two  years  from  time  to  time  as  to 
such  holding  company  for  not  more  than  one  year  at  a  time  if,  in 
its  judgment,  such  an  extension  would  not  be  detrimental  to  the 
public  interest,  but  no  such  extensions  shall  extend  beyond  a  date 
five  years  after  the  date  on  which  such  shares  were  acquired; 

(3)  shares  acquired  by  such  bank  holding  company  from  any 
of  its  subsidiaries  which  subsidiary  has  been  requested  to  dispose 
of  such  shares  by  any  Federal  or  State  authority  having  statutory 
power  to  examine  such  subsidiary,  but  such  bank  holding  company 
shall  dispose  of  such  shares  within  a  period  of  two  years  from  the 
date  on  which  they  were  acquired ; 

(4)  shares  held  or  acquired  by  a  bank  in  good  faith  in  a  fiduciary 
capacity,  except  where  such  shares  are  held  under  a  trust  that  con- 
stitutes a  companv  as  defined  in  section  2(b)  and  except  as  pro- 
vided in  paragraphs  (2)  and  (3)  of  section  2(g)  ; 

(5)  shares  Avhich  are  of  the  kinds  and  amounts  eligible  for  in- 
vestment bv  national  bankins:  associations  under  the  provisions  of 
section  5136  of  the  Revised  Statutes ; 

(6)  shares  of  any  company  which  do  not  include  more  than  5 
per  centum  of  the  outstandinc:  voting  shares  of  such  company; 

(7)  shares  of  an  investment  companv  which  is  not  a  bank  hold- 
ing company  and  which  is  not  engafred  in  any  business  other  than 
investing  in  securities,  which  securities  do  not  include  more  than 
5  per  centum  of  the  outstanding  voting  shares  of  any  company; 
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(8)  shares  of  any  compaiiv  the  activities  of  wliich  the  Board 
after  due  notice  and  oppoi-tunity  for  hearin<r  has  determined  (by 
order  or  regulation)  to  be  so  closely  related  to  banking  or  man- 
aging or  controlling  banks  a.s  to  be  a  proper  incident  thereto,  hut 
for  puiyoses  of  this  suhparagraph  it  is  not  closely  related  to  hank- 
ing or  managing  or  controlling  hanks  for  a  hank  holding  compam/ 
to  provide  insurance  as  a  principal^  agent,  or  hroker  under  this 
suhsection,  except  (i)  where  the  insurance  is  limited  to  insuring 
the  life  of  a  dehtor  pursuarit  to  or  in  co72nection  irith  a  specific 
credit  transaction  or  providing  indemnity  for  payments  due  on  a 
specific  loan  or  other  credit  transaction  ichile  the  dehtor  is  dis- 
abled; or  (ii)  any  insuranee  sold  in  a  community  that  {A)  has  a 
population  not  exceeding  5 WO  {as  shoum  hy  the  last  preceding 
decennial  census),  or  (B)  the  hank  holding  company,  after  notice 
and  opportunity  for  a  hearing,  demonstrates  that  a  city,  toum,  or 
village  has  inadequate  insuinnce  agency  facilities:  or  (Hi)  where 
the  insui'ance  is  being  sold  br/  a  company  owned  directly  or  in- 
directly hy  a  hank  holding  company  which,  prior  to  June  6, 1978,, 
lawfully  engaqed,  pursuant  to  the  Bank  Holding  Company  Act,, 
directly  or  indirectly  in  ins^irance  activities,  or  which  hank  he>lding 
company,  pHor  to  that  deite^  had  applied  to  the  Board  for  author- 
ity to  engage  in  insurance  actiirities  and  received  su^h  authority 
subsequent  to  that  date,  or  (iv)  any  insurance  aqency  activity 
engaged  in  hy  a  hank  holding  company,  or  any  of  its  subsidiaries 
'which  bank  holding  company  has  assets  of  $oO  mill  ion  or  less.  In 
determining  whether  a  pai-ticular  activity  is  a  proper  incident  to 
banking  or  managing  or  controlling  banks  the  Beard  shall  con- 
sider Avhether  its  performance  by  an  affiliate  of  a  holding  com- 
pany can  reasonably  be  expected  to  produce  benefits  to  the  ]^ul)lic, 
such  as  greater  convenience,  increased  comi:)etition,  or  gains  in 
efficiency,  that  outweigh  possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or  unfair  competition,  con- 
flicts of  interests,  or  unsound  banking  ])ractic^s.  In  orders  and 
regulations  under  this  subsection,  the  Board  may  differentiate 
between  activities  commenced  de  novo  and  activities  commenced 
by  the  acquisition,  in  whole  or  in  ])art,  of  a  going  concern ; 

(9)  shares  held  or  activities  conducted  by  any  company  organ- 
ized under  the  laws  of  a  foreign  country  the  greater  ])art  of  whose 
business  is  conducted  outside  the  Ignited  States,  if  the  Board  by 
regulation  or  order  detemiines  that,  under  the  circumstances  and 
subject  to  the  conditions  set  forth  in  the  regulation  or  order,  the 
exemption  would  not  be  substantiallv  at  variance  with  the  i)ur- 
piirposes  of  this  Act  and  would  be  in  the  public  interest ; 

(10)  shares  lawfully  acquired  and  owned  prior  to  May  9,  1956, 
by  a  bank  which  is  a  bank  holding  company,  or  by  any  of  its 
wholly  OAvned  subsidiaries ; 

*  *  4:  *  4c  4:  4c 

ADMINISTRATION 

Sec.  5.  (a)   *  *  * 

(d)   l^efore  the  expiration  of  two  years  following  the  date  of  enact- 
ment of  this  Act,  and  each  3'ear  thereafter  in  the  Board's  annual  report 
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to  the  Congress,  the  Board  shall  report  to  the  Congress  the  results  of 
the  administration  of  this  Act,  stating  what,  if  any,  substantial  diffi- 
culties have  been  encountered  in  carrying  out  the  purposes  of  this  Act, 
and  any  recommendations  as  to  changes  in  the  law  wliich  in  the  opinion 
of  the  Board  woidd  be  desirable. 

(e)  (1)  Noticifhstanding  any  other  provision  of  this  Act.  the  Board 
may^  whenever  it  has  reasonabJe  cause  to  believe  that  the  continuation 
by  a  bank  holding  company  of  any  activity  or  of  ownership  or  control 
of  any  of  its  nonhanlf  subsidiaiies,  other  than  a.  nonbank  subsidiwy  of 
a  bank,  constitutes  a  sei^i.ous  risk  to  the  financial  safety^  soundness^  or 
stability  of  «  bank  holding  company  subsidiary  bank  and,  is  inco7i- 
sistent  with  sound  banking  principles  or  tmth  the  purposes  of  this  Act 
or  foith  the  Financial  Institutions  Supervisory  Act  of  1966,  order  the 
bank  holding  company  or  any  such  nonbank  subsidiaries,  after  due. 
notice  and  opportunity  for  hearing,  and  after  considering  the  vieivs  of 
the  bank''s  pj'imary  supervisor,  which  shall  be  the  Comptroller  of  the 
Currency  in  the  case  of  a,  national  bank  or  the  Federal  Deposit  Insur- 
ance Corporation  and  the  appropHate  State  supervisory  authority  in 
the  case  of  an  insured  nonmember  bank,  to  terininate  such  activities  or 
to  terminate  {loithin  one  hundred  and  twenty  days  or  such  longer 
period  as  the  Board  may  direct  in  unusual  circumstances)  its  owner- 
ship or  control  of  any  such  subsidiary  either  by  sale  or  by  distnbution 
of  the  shares  of  the  subsidiary  to  the  shareholders  of  the  bank  holding 
company.  Sueih  distrihution  shall  be  pro  rata,  with  respect  to  all  of 
the  shareholders  of  the  distributing  bank  holding  company,,  and  the 
holding  company  shall  not  make  any  charge  to  its  shareholders  arising 
out  of  such  a.  distrihution. 

(2)  The  Board  may  in  its  discretion  apply  to  the  United,  States  dis- 
trict court  within  the  jurisdiction  of  which  the  prineipal  office  of  the 
holding  cotnpany  is  located,  for  the  enforcement  of  any  effective  and 
outstanding  order  issued  under  this  section.,  and  such  court  shall  have 
jurisdiction  and  power  to  order  and  require  compliance  therewith^  but 
except  as  provided  in  section  9  of  this  Act.,  no  court  shall  have  jurisdic- 
tion to  affect  by  injunction  or  otherwise  the  issuance  or  enforcement  of 
any  notice  or  order  under  this  section.,  or  to  review.,  modify,  suspend., 
terminate,  or  set  aside  any  such  notice  or  order. 

(/)  In  tlie.  course  of  or  in  connection  with  an  application,  examina- 
tion, investigation  or  other  proceeding  under  this  Act.  the  Board,  or 
any  memher  m^  designated  representative  thereof,  including  any  person 
designated,  to  conduct  any  liearing  under  this  Act,  shall  have  the  poiver 
to  administer  oaths  and  affirmations,  to  take  or  cause  to  be  taken 
depositions.,  and  to  issue,  revoke,  quash,  or  modify  subpenas  and  sub- 
penas  duces  tecum;  and  the  Board  is  empowered  to  make  rules  and 
regulations  to  effectuate  the  purposes  of  this  subsection.  The  attend- 
ance of  witnesses  and  the  production  of  documents  provided  for  in 
this  subsection  may  be  required  from  any  place  in  any  State  or  in,  any 
tei^itory  or  other  place  subject  to  the  jurisdiction  of  the  United  States 
at  any  designated  place  ivhere  such  proceeding  is  being  conducted.  Any 
party  to  proceedings  under  this  Act  may  apply  to  the  United  States 
District  Court  for  the  District  of  Columbia,  or  the  United  States  dis- 
trict court  for  the  judicial  district  or  the  United  States  court  in  any 
territory  in  which  such  proceeding  is  being  conducted  or  where  the 
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witness  resides  or  carries  on  business,  for  the  enfoi^cement  of  any  sub- 
pena  or  subpena^  diues  tecum  issued  pursuant  to  this  subsection,  and 
such  courts  shall  have  jurisdiction  and  poiver  to  order  and  require 
compliance  therewith.  Witnesses  subpenaed  under  this  subsection  shall 
be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  dis- 
trict courts  of  the  United  States.  Any  service  required  under  this  suh- 
sectio7i  may  be  made  by  registered  mail,  or  in  such  other  manner  rea- 
so^iably  calculated  to  give  actual  notice  as  the  Board  may  by  regula- 
tion or  otherwise  provide.  Any  court  having  jurisdiction  of  any  pro- 
ceeding instituted  under  this  subsection  may  allow  to  any  such  party 
such  reasonable  expenses  and  attorneys''  fees  as  it  deems  just  and 
proper.  Any  person  who  uyillfully  shall  fail  or  refuse  to  attend  and  tes- 
tify or  to  answer  any  lawful  inquiry  or  to  produce  books.,  papers.,  corre- 
spondence., mevfiwanda,  contracts,  agreements.,  or  other  records,  if  in 
such  person'^s  power  so  to  do,  in  obedie/nce  to  the  subpena  of  the  Board, 
shall  be  guilty  of  a-  misdemeanor  and,  upon  conviction,  shall  be  sub- 
ject to  a  fine  of  not  more  than  $1,000  or  to  imprisonment  for  a  tei^m 
of  not  more  than  one  year.,  or  both. 


PENALTIES 

Sec.  8.  {a)  Any  company  which  willfully  violates  any  provision  of 
this  Act,  or  any  regulation  or  order  issued  by  the  Board  pui-suant 
thereto,  shall  upon  conviction  be  fined  not  more  than  $1,000  for  each 
day  during  which  the  violation  continues.  Any  individual  who  will- 
fully participates  in  a  violation  of  any  provision  of  this  Act  shall  upon 
conviction  be  fined  not  more  than  $10,000  or  imprisoned  not  nioie  than 
one  year,  or  both.  Everv  officer,  director,  agent,  and  employee  of  a 
bank  holding  company  shall  be  subject  to  the  same  penalties  for  false 
entries  in  any  book,  report,  or  statement  of  such  bank  holding  company 
as  are  applicable  to  officers,  directors,  agents,  and  employees  of  member 
banks  for  false  entries  in  any  books,  reports,  or  statements  of  member 
banks  under  section  1005  of  title  18,  United  States  Code. 

{b)  (1)  Any  company  which  violates  or  any  individual  who  par- 
ticipates in  a  violation  of  any  provision  of  this  Act,  6>r  any  regulation 
or  order  issued  pursuant  thereto,  shall  forfeit  and  pay  a  civil  penalty 
of  not  more  than  $1,000  per  day  for  each  day  during  which  such  vio- 
lation continues.  The  penalty  shall  be  assessed  and  collected  by  the 
Board  by  written  notice.  As  used  in  the  section.,  the  tei^n  '"''violates'''' 
includes  without  any  limitation  any  action  {alone  or  with  another  or 
others)  foi^  or  toward  causing,  bHnging  about.,  participating  in.,  coun- 
seling, or  aiding  or  abetting  a  violation. 

(2)  In  determining  the  amount  of  the  penalty  the  Board  shall  take 
into  account  the  appropriateness  of  the  penalty  with  respect  to  the 
size  of  financial  resources  and  good  faith  of  the  company  or  person 
charged,  the  gravity  of  the  violation,  the  history  of  previous  violations., 
and  such  other  matters  as  justice  may  require. 

(3)  The  company  or  person  assessed  shall  be  afforded  an  opportu- 
nity for  agency  hearing.,  upon  request  made  within  ten  days  after  issu- 
ance of  the  notice  of  assessment.  In  such  hearinq  all  issues  shall  be 
determ'ined  on  the  record  pursuant  to  section  55^  of  title  5,  United 
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States  Code.  The  agency  determination  shall  be  made  hy  final  order 
which  may  he  reviewed  only  as  provided  in  section  9.  If  7W  hearing  is 
requested  as  herein  provided,  the  assessment  shall  constitute  a  filial 
and  unappealable  order. 

(4)  If  any  company  or  person  fails  to  pay  an  assessment  after  it 
has  become  a.  final  and  wiappealable  order.,  or  after  the  court  of  ap- 
peals has  entered  fined  judgment  in  favor  of  the  Board,  the  Board 
shall  refer  the  matter  to  the  Attorney  General,  loho  shall  recover  the 
amount  assessed  by  action  in  the  appropriate  United  States  district 
court.  In  such  action  the  validity  and  appropriateness  of  the  final 
order  imposing  the  penalty  shall  not  be  subject  to  review. 

(5)  The  Board  shall  promulgate  regulations  establishing  procedures 
necessary  to  implement  this  subsection. 

(6)  All  penalties  collected  under  authm'ity  of  this  subsection  shall 
be  covered  into  the  Treasur-y  of  the  United  States. 


National  Housing  Act 


INSURANCE    OF    ACCOUNTS    AND    ELIGIBILITY    PRO^^SIONS 

Sec.  403.  (a)  It  shall  be  on  the  duty  of  the  Corporation  to  insure 
the  accounts  of  all  Federal  savin;2:s  and  loan  associations  and  Federal 
mutual  savings  banks,  and  it  may  insure  the  accounts  of  buildin<r  and 
loan,  sa\ang's  and  loan,  and  homestead  associations  and  cooperative 
banks  organized  and  operated  accordintr  to  the  laws  of  the  State,  Dis- 
trict, Territory,  or  possession  in  which  they  are  chartered  or  organized. 


LIQUIDATION    OF   INSURED   INSTITUTIONS 

Sec.  406.   (a)   *  *  * 

(f )  (7)  In  order  to  prevent  a  default  in  an  insured  institution  or  in 
order  to  restore  an  insured  institution  in  default  to  normal  operation 
[as  an  insured  institution],  the  Corporation  is  authorized,  in  its  dis- 
cretion, to  make  loans  to.  purchase  the  assets  of,  or  make  a  contribu- 
tion to,  an  insured  institution  or  an  insured  institution  in  default ;  but 
no  contribution  shall  be  made  to  any  such  institution  in  an  amount 
in  excess  of  that  which  the  Cor])oration  finds  to  be  reasonably  neces- 
sary to  save  the  expense  of  liquidating  such  institution.],  the  Corpo- 
ration is  authorized,  in  its  discretion,  and  upon  such  terms  and  condi- 
tions as  it  may  determine,  to  make  loans  to,  to  purchase  the  assets  of, 
or  to  make  a.  co^ifrihution  to,  an  insured  institution  or  an  insured  in- 
stitution in  default. 

{2)  Whenever  an  insured  instituti-on  is  in  default,  or  in  the  judg- 
ment of  the  Corpoj^ation.  is  in  danger  of  default,  the  Corporation  may, 
in  order  to  facilitate  a  merger  or  consolidation  of  such  insured  insti- 
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fion  loith  another  insnr&d  institution-  or  the  sale  of  the  assets  of  stick 
insured  instlfutimh  and  the  ass^imption  of  its  liabilities  hy  another 
insured  institution  and  upon  sueh  terms  and  eonditio^\s  as  the  Cor- 
poration may  determine^  purchase  any  such  assets  or  assume  any 
such  liahilifies,  or  make  loans  to  such  other  insured  institution-,  or 
guarantee  such  other  insured  institution-  against  loss  hy  reason  of  its 
merging  or  consolidating  vrith  or  assuming  the  liahilities  and  pur- 
chasing the  assets  of  such  insured  institution,  in  or  in  danger  of  default. 
(3)  No  cmitrihution  or  guarantee  shall  he  made  pursuant  to  para- 
graphs (1)  or  (2)  of  this  subsection  (/)  hi  an  amount  in  excess  of 
that  which  the  Corporation  finds  to  he  reasmmhly  necessary  to  save 
the  cost  of  liquklating  such  insured  institution  in  or  in  klanger  of  de- 
fault, hut  if  the  Corporatimi  determines  that  the  continued  operation 
of  sueh  institution  is  essential  to  provide  adequate  savings  oi'  home 
financing  services  inlits  community,  such  limitation' upon  the  amount 
of  a  contrihution  or  guarantee  shall  not  apply. 

termination  of  tnsuraxce  and  enforcement  provisions 

Sec.  407.  Termination  of  Insur^vnce  and  Enforcement  Provi- 
sions.— 
(a)   *  *  * 


[(e)  Cease-and-desist  proceedings. —  (1)  If,  in  the  opinion  of  the 
Corporation,  any  insured  institution  or  any  institution  any  of  the 
accounts  of  which  are  insured  is  enfrafrin":  or  lias  engraved,  or  the  Cor- 
poration has  reasonable  cause  to  believe  that  the  institution  is  about 
to  engage,  in  an  unsafe  or  unsound  practice  in  conducting  the  business 
of  such  institution,  or  is  violatinof  or  has  violated,  or  the  Corporation 
has  reasonable  cause  to  believe  that  the  institution  is  about  to  violate, 
a  law,  rule,  or  reo;ulation,  or  any  condition  imposed  in  writing  by  the 
Corporation  in  connection  with  the  grantinp;  of  any  appliaction  or 
other  request  by  the  institution,  or  Avritten  agreement  entered  into  with 
the  Corporation,  including  anv  agreement  entered  into  under  section 
403  of  this  title,  the  Corporation  may  issue  and  serve  upon  the  insti- 
tution a  notice  of  charges  in  respect  thereof.  The  notice  shall  contain 
a  statement  of  the  facts  constituting  the  alleged  violation  or  violations 
or  the  unsafe  or  unsound  practice  or  practices,  and  shall  fix  a  time  and 
place  at  which  a  hearing  will  be  held  to  determine  whether  an  order  to 
cease  and  desist  therefrom  should  issue  against  the  institution.  Such 
hearing  shall  be  fixed  for  a  date  not  earlier  than  thirty  days  nor  later 
than  sixty  days  after  service  of  such  notice  unless  an  earlier  or  a  later 
date  is  set  by  the  Corporation  at  the  request  of  the  institution.  T'nless 
the  institution  shall  appear  at  the  hearing  by  a  duly  authorized  rep- 
resentative, it  shall  be  deemed  to  have  consented  to  the  issuance  of 
the  cease-and-desist  order.  In  the  event  of  such  consent,  or  if  upon 
the  record  made  at  any  such  hearing  the  Corporation  shall  find  that 
any  violation  or  unsafe  or  unsound  pi-actice  specified  in  the  notice  of 
charges  has  been  established,  the  Corporation  may  issue  and  serve 
ui:)on  the  institution  an  order  to  cease  and  desist  from  anv  such  viola- 
tion or  practice.  Such  order  may,  by  provisions  Avhich  may  be  manda- 
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torv  or  otherwise,  require  the  institution  and  its  directors,  officers,  em- 
ployees, and  agents  to  cease  and  desist  from  the  same,  and,  further  to 
take  affirmative  action  to  correct  the  conditions  resuhing'  from  any 
such  violation  or  practice. 

[(2)  A  cease-and-desist  order  shall  become  effective  at  the  expira- 
tion of  thirty  days  after  service  of  such  order  upon  the  institution 
concerned  (except  in  the  case  of  a  cease-and-desist  order  issued  upon 
consent,  which  shall  become  effective  at  the  time  specified  therein) ,  and 
shall  remain  effective  and  enforceable  except  to  such  extent  as  it  is 
stayed,  modified,  terminated,  or  set  aside  by  action  of  the  Corpora- 
tion or  a  reviewing  court.] 

(e)(1)  If,  in  the  opinion  of  the  Corporation,  any  in  sured  institution,, 
institution  which  has  insured  accounts  or  any  director,  ofjicer,  em- 
ployee, agent,  or  other  person  participating  in  the  coiuhtct  of  the  affairs 
of  such  institutio-n  is  engaging  or  has  enqaqexJ,  or  the  Corporation  has 
reasonable  cause  to  believe  that  the  institution  or  any  director,  officer^ 
employee,  agent,  or  other  person  participating  in  the  conduct  of  the 
affimrs  of  such  institution  is  about  to  engage,  in  an  unsafe  or  unso^ind 
practice  in  conducting  the  business  of  such  institution,  or  is  violating 
or  has  violated,  or  the  Corporation  has  reasonable  cause  to  believe 
that  the  institution  or  any  director,  ofjicer,  employee,  agent,  or  other 
person  partiHpating  in  the  coivduct  of  the  affairs  of  such  institution  is 
about  to  violate,  a.  law,  ymle,  or  regulation,  or  any  condition  imposed  in 
loriting  by  the  Corporation,  in  connection  ivith  the  granting  of  any  ap- 
plication or  other  request  by  the  institution  or  anti  written  agreement 
entered  into  with  the  Corporation,  including  any  agreement  entered 
into  under  section  ^03  of  this  title,  the  C orporation  may  issue  and  serve 
upon  the  institution  or  such  director,  officer,  employee,  agent,  or  other 
persmi  a  notice  of  charges  in  respect  thereof.  The  notice  shall  contain 
a  statement  of  the  facts  constituting^  the  alleged  violation  or  violations 
or  the  unsafe  or  unsound  practice  or  practix^es,  and  shall  Hxe  a  time  and 
or  the  unsafe  or  unsound  practice  or  practices,  and  shall  fix  a  time  and 
cease  and.  desist  therefrom  should  issue  against  the  institution  ov  the 
director,  officer,  employee,  agent,  or  other  person  participating  in  the 
conduet  of  the  affairs  of  such  institution:  Sueh  hearing  shall  be  fxed 
for  a  date  not  earlier  than  thirty  days  nor  later  than  sixty  days  after 
service  of  such  tiotice  unless  an  earlier  or  a  later  date  is  set  by  the  Cor- 
poi^ation  at  the  request  of  any  party  so  sensed.  Unless  the  party  or  par- 
ties so  served,  shall  appear  at  the  hearing  by  a  duly  authorized  repre- 
sentative, they  shall  be  deemed  to  have  consented  to  the  issuance  of  the 
cease-and-desist  order.  In  the  event  of  such  consent,  or  if  upon  the  rec- 
ord, made  at  any  such  hearing,  the  Corporation,  shall  find  that  any 
violation,  or  unsafe  or  unsound  practice  specified  in  the  notice  of 
charges  has  been  established ,  the  Corporation  may  issue  and  serve  upon 
the  institution,  or  the  directm\  officer,  employee,  agent,  or  other  per- 
son participating  in  the  conduct  of  the  affairs  of  such  institution  an 
order  to  cease  and  desist  from,  any  such  violation  or  practice.  Such  or- 
der may,  by  provisions  ivhich  may  be  mandatory  or  otherwise,  require 
the  institution  or  directors,  officers,  employees,  agents,  and  other  per- 
sons participating  in  the  conuluct  of  the  affairs  of  such  iristitution  to 
cearn  and  desist  from  the  same,  and,  further  to  tal'c  affirmative  action^  to 
correct  the  conditions  resulting  from  any  such  violation  or  practice. 
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(2)  A  cease-and-desist  order  shall  become  effeciive  at  the  expiratwn 
of  thirty  days  after  service  of  such  order  upon  the  itistitutio-n  or  the 
party  or  parties  so  seized  (except  in  the  case  of  a  cease-and-desist  order 
issued  upon  consent^  which  shall  become  effective  at  the  time  specified, 
therein) ,  and  shall  remain  effective  and  enf&ir-eable  except  to  such  ex- 
tent CLS  it  is  stayed,  modified^  terminated^  or  set  aside  by  action  of  the 
C oi^poration  or  a  revietcing  court. 

(3)  This  subsection  and  subsections  (/).  (g).  (h),  (j).  (A-).  (m), 
(S),  (n),  ((?),  (/>),  and  (q)  of  this  section  shall  apply  to  any  savings 
and  loan  holding  company.,  and  to  any  subsidiary  {other  than  an  in- 
sured institution)  of  a  savings  and  loan  holding  company^  as  those 
ter7ns  are  def/ned  in  section  JfiS  of  this  title,  and  to  any  affiliate  service 
corporation  of  an  insured  institution  in  the  same  manner  as  they  apply 
to  insu7'ed  institutions. 

(f)  Tempor.\ry  cease-axd-desist  orders. — (1)  Whenever  the  Cor- 
poration shall  detennine  that  the  violation  or  threatened  violation  or 
the  unsafe  or  unsound  practice  or  practices,  specified  in  the  notice  of 
charges  served  upon  the  institution  or  any  director,  officer,  employee^ 
agent,,  or  other  person  participating  in  the  conduct  of  the  affairs  of 
such  institution,  or  any  institution  any  of  the  accounts  of  tnhich-  are 
insured,  pursuant  to  paragraph  (1)  of  subsection  (e)  [(1)1  of 
this  section,  or  the  continuation  thereof,  is  likely  to  cause  insolv- 
ency or  substantial  dissipation  of  assets  or  earnings  of  the  institution, 
or  is  likely  to  [otherwise  seriously  preiudice  the  interest  of  its  insured 
members  or  of  the  Corporation,  the  Corporation  mav  issue  a  tempo- 
rary order  requiring  the  institution  to  cease  and  desist  from  anv  such 
violation  or  practice.'}  seriously  weaken  the  condition  of  the  institution 
or  othe?'wise  senously  prejudice  the  interests  of  its  insured  members 
prior  to  the  completion  of  the  proceedings  conducted  pursuant  to  para- 
graph (/)  of  subsection  (c)  of  this  section,  the  Corporation  may  issue 
a  temporary  order  requiring  the  institution  or  such  director,  officer,  em- 
ployee^ agent,  or  other  person  to  cease  and  desist  from,  any  such  viola- 
tion or  practice  and  to  take  affir-mative  action  to  prevent  such  insol- 
vency, dissipation.,  condition  or  prejudice  pending  convpletion  of  such 
proceedings.  Such  order  shall  'become  effective  upon  sennce  upon  the 
institution,  and/or  such  director,  officer.,  employee^  agent,  or  other  per- 
son, participating  in  the  conduct  of  the  affairs  of  such  institution  and, 
unless  set  aside,  limited,  or  suspended  by  a  court  in  proceedinsfs  a\i- 
thorized  by  para<»:rai)h  (2)  of  this  subsection,  shall  remain  effective 
and  enforceable  pending  the  completion  of  the  administrative  proceed- 
ings pursuant  to  such  notice  and  until  such  time  as  the  Coi'poration 
shall  dismiss  the  charges  specified  in  such  notice,  or  [,1  if  a  cease-and- 
desist  order  is  issued  ajrainst  the  institution  or  such  director,  officer,  em- 
ployee, agent,  or  other  person,  until  the  effective  date  of  any  siich  order. 

C2)  Within  ten  days  after  the  institution  concei-ned  or  any  director, 
officer,  employee,  agent,  or  other  person  participating  in.  the  conduct  of 
the  affaires  of  such  institution  has  been  served  with  a  temporary  cease- 
and-desist  order,  the  institution  or  such  director^  officer,  employee, 
agent,  or  other  person,  mav  appl  v  to  the  United  States  district  court  for 
the  judicial  district  in  which  the  principal  office  of  the  institution  is 
located,  or  the  United  States  District  Court  for  the  District  of  Colum- 
bia, for  an  injunction  setting  aside,  limitinof,]  or  suspending  the  en- 
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forcement,  operation,  or  effectiveness  of  such  order  pendincr  the  com- 
pletion of  the  administrative  proceedings  jnirsuant  to  the  notice  of 
charges  served  upon  the  institution  or  such  d'n-ectoi\  office)\  employee, 
agent^  or  other  person  wwd^v  paragraph  (1)  of  subsection  (e)  [(1)3  of 
this  section,  and  such  court  shall  have  jurisdiction  to  issue  such 
injunction. 

(3)  In  the  case  of  violation  or  threatened  violation  of,  or  failure  to 
obey,  a  temporaiy  cease-and-desist  order,  the  Corporation  may  apply 
to  the  United  States  district  court,  or  the  United  States  court  of  any 
territory,  within  the  jurisdiction  of  which  the  principal  office  of  the 
institution  is  located,  for  an  injunction  to  enforce  such  order,  and,  if 
the  court  shall  determine  that  there  has  been  such  violation  or  threat- 
ened violation  or  failure  to  obey,  it  shall  be  the  duty  of  the  court  to 
issue  such  injunction. 

(g)  SuPENSioN  OR  REMOVAL  OF  DIRECTOR  OR  OFFICER. — (1)  When- 
ever, in  the  opinion  of  the  Corporation,  any  director  or  officer  of  an 
insured  institution  has  committed  any  violation  of  law,  rule,  or  regu- 
lation[,]  or  of  a  cease-and-desist  order  which  has  become  final,  or  has 
engaged  or  participated  in  any  unsafe  or  unsound  practice  in  connec- 
tion with  the  institution[.]  or  has  committed  or  engaged  in  any  act, 
omission,  or  practice  which  constitutes  a  breach  of  his  fiduciary  duty 
as  such  director  or  officer,  and  the  Corporation  determines  that  the  in- 
stitution has  suffered  or  will  probably  suffer  substantial  financial  loss 
or  other  damage  or  that  the  interests  of  its  insured  members  could  be 
seriously  prejudiced  by  reason  of  such  violation  or  practice  or  breach  of 
fiduciary  duty  or  that  the  director  or  officer  has  received  financial  gain 
hy  reason  of  such  violation  or  practice  or  breach  of  fiduciary  duty^ 
and  that  such  violation  or  practice  or  breach  of  fiduciary  duty  is  one 
involving  personal  dishonesty  on  the  part  of  such  director  or  officer, 
or  one  which  demonstrates  a  willful  or  co7itinuing  disregard  for  the. 
safety  or  soundness  of  the  institution^  the  Corporation  may  serve  upon 
such  director  or  officer  a  written  notice  of  its  intention  to  remove  him 
from  office  or  to  j^rohihit  his  further  participation  in  any  manner  in 
the  conduct  of  the  affairs  of  the  iiistitution. 

(2)  Whenever,  in  the  opinion  of  the  Corporation,  any  director  or 
officer  of  an  insured  institution,  by  conduct  or  practice  Avith  respect 
to  another  insured  institution  or  other  business  institution  which  re- 
sulted in  substantial  financial  loss  or  other  damage,  has  evidenced 
either  his  personal  dishonesty  [and]  or  a.  willful  or  continuing  disre- 
gard for  its  safety  and  soundness,  and,  in  additimu  has  evidenced  his 
unfitness  to  continue  as  a  director  or  officer[,]  and,  whenever,  in  the 
opinion  of  the  Corporation,  any  other  pei'son  participating  in  the  con- 
duct of  the  affairs  of  an  insured  institution,  by  conduct  or  practice 
with  respect  to  such  institution  or  other  insured  institution  or  other 
business  institution  which  resulted  in  substantial  financial  loss  or  other 
damage,  has  evdenced  either  his  personal  dishonesty  [and]  or  a  willful. 
or  continuing  disregard  for  its  safety  and  soundness,  and,  in  addition,, 
has  evidenced,  his  unfitness  to  ])articipate  in  the  conduct  of  [the]  af- 
fairs of  such  insured  institution,  the  Corporation  may  serve  upon 
such  director,  officer,  or  other  person  a  written  notice  of  its  iutention 
to  remove  hiui  from  office  [and/]  or  to  prohibit  his  further  ])artici- 
pation  in  any  maimer  in  the  conduct  of  the  affairs  of  [such]  the 
institution. 
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(8)  In  respect  to  any  director  or  officer  of  an  insured  institution  or 
any  other  person  referred  to  in  paragraph  (1)  or  (2)  of  this  subsec- 
tion, tlie  Corporation  may,  if  it  deems  it  necessary  for  the  protection 
of  the  institution  or  the  interests  of  its  insured  members  or  of  tlie  Cor- 
poration, by  written  notice  to  such  effect  served  upon  such  director, 
officer,  or  other  person,  susnend  him  from  office  and/or  prohibit  him 
from  furtlier  participation  in  any  manner  in  the  conduct  of  the  affairs 
of  the  institution.  Such  suspension  and  ^or  prohibition  shall  become 
effective  upon  service  of  such  notice  and,  unless  staved  by  a  court  in 
proceedings  authorized  by  paraofraph  (5)  of  this  subsection,  shall  re- 
main in  effect  pendin":  the  completion  of  the  administrative  i^roceed- 
ina:s  pui"suant  to  the  notice  served  under  para^i'aph  (1)  or  (2)  of  this 
subsection  and  until  such  time  as  the  Corporation  shall  dismiss  the 
charfi-es  specified  in  such  notice,  or.  if  an  order  of  removal  and/or 
prohibition  is  issued  ajrainst  the  director  or  officer  or  other  person, 
until  the  effective  date  of  any  such  order.  Coiues  of  any  such  notice 
shall  also  be  served  upon  the  institution  of  which  he  is  a  director  or 
officer  or  in  the  conduct  of  whose  affairs  he  has  participated. 

(4)  A  notice  of  intention  to  remove  a  director,  officer,  or  other 
person  from  office  and/or  to  prohibit  his  participation  in  the  conduct 
of  the  affairs  of  an  insured  institution,  shall  contain  a  statement  of 
the  facts  constituting^  grounds  therefor,  and  shall  fix  a  time  and  ]ilace 
at  which  a  hearinir  will  be  held  thereon.  Such  hearino-  shall  be  fixed 
for  a  date  not  earlier  than  thirty  days  nor  later  than  sixty  days  after 
the  date  of  service  of  such  notice,  unless  an  earlier  or  a  later  date  is 
set  by  the  Corporation  at  the  request  of  (A)  such  director,  officer, 
or  other  person  and  for  prood  cause  shown,  or  (B)  the  Attorney  Gen- 
eral of  the  United  States.  Unless  such  director,  officer,  or  other  person 
shall  appear  at  the  hearinjj  in  pereon  or  by  a  duly  authorized  re])re- 
sentative.  he  shall  be  deemed  to  have  consented  to  the  issuance  of  an 
order  of  such  removal  and/or  prohibition.  In  the  event  of  such  con- 
sent, or  if  upon  the  record  made  at  any  such  liearine:  the  Corporation 
shall  find  that  any  of  tlie  frrounds  specified  in  such  notice  has  been 
established,  the  Corporation  may  issue  such  orders  of  susi:)ension  or 
removal  from  office,  and/or  prohibition  from  particii)ation  in  the  con- 
duct of  the  affaii-s  of  the  institution,  as  it  may  deem  ap])ropriate.  Any 
such  order  shall  become  effective  at  the  expiration  of  thirty  days  after 
service  upon  such  institution  and  the  director,  officer,  or  other  pei-son 
concerned  (except  in  the  case  of  an  order  issued  u])on  consent,  which 
shall  become  effective  at  the  time  specified  therein).  Such  order  shall 
remain  effective  and  enforceable  except  to  such  extent  as  it  is  stayed, 
modified,  terminated,  or  set  aside  by  action  of  the  Corporation  or  a 
reviewinc:  court. 

(5)  Within  ten  days  after  any  director,  officer,  or  other  person 
has  been  suspended  from  office  and/or  ]u-ohibited  from  participation 
in  the  conduct  of  the  affairs  of  an  insured  institution  under  para<rraph 
(3)  of  this  subsection,  such  dii'ector.  officer,  or  other  person  may  applv 
to  the  Ignited  States  district  court  for  the  judicial  district  in  which 
the  principal  office  of  the  institution  is  located,  or  the  United  States 
District  Court  for  tlie  District  of  Columbia,  for  a  stav  of  such  sus- 
pension and/or  prohibition  pending  the  completion  of  the  adminis- 
trative proceedings  pursuant  to  the  notice  served  upon  such  director, 
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officer,  or  other  person  under  parao:rapli  (1)  or  (2)  of  this  subsection, 
and  such  court  shall  have  jurisdiction  to  stay  such  suspension  and/or 
prohibition. 

( h )  Suspension  of  director  or  officer  charged  with  felony. — (1) 
"\^nienever  any  director  or  officer  of  an  insured  institution,  or  other 
[person]  persons  pai-ticipatino;  in  the  conduct  of  the  affairs  of  such 
institution,  is  charged  in  any  information,  indictment,  or  complaint 
authorized  by  a  United  States  rAttorney]  attoimey^  with  the  commis- 
sion of  or  participation  in  a  [felony]  ct'ime  involving;  dishonesty  or 
breach  of  trust  which  is  punishahle  hy  imprisomnent  for  a  term  ex- 
ceeding one  year  under  State  or  Federal  law,  the  Corporation  may, 
if  continued  service  or  participation  hy  the  individual  may  pose  a 
threat  to  the  interests  of  the  institution'' s  depositors  or  may  threaten 
to  impair  public  confidence  in  the  institution^  bv  written  notice  served 
upon  such  director,  officer,  or  other  penson,  suspend  him  from  office 
[and/]or  prohibit  him  from  further  pai-ticipation  in  any  manner  in 
the  conduct  of  the  affairs  of  the  institution.  A  copy  of  such  notice  shall 
also  be  served  upon  the  institution.  Such  suspension  [and/]or  pro- 
hibition shall  remain  in  effect  until  such  information,  indictment,  or 
complaint  is  finally  disposed  of  or  until  terminated  by  the  Corporation. 
In  the  event  that  a  judgment  of  conviction  with  respect  to  such 
[offense]  crime  is  entered  against  such  director,  officer,  or  other  person, 
and  at  such  time  as  such  judgment  is  not  subject  to  further  appellate 
review,  the  Corporation  may,  if  continued  service  or  participation  hy 
the  individual  may  pose  a  threat  to  the  interests  of  the  institution's 
depositors  ar  may  threaten  to  impair  public  confidetice  in  the  insti- 
tution, issue  and  serve  upon  such  director,  officer,  or  other  person  an 
order  removing  him  from  office  [and/]or  prohibiting  him  from  fur- 
ther participation  in  any  manner  in  the  conduct  of  the  affaire  of  the 
institution  except  with  the  consent  of  the  Corporation.  A  copy  of  such 
order  shall  also  be  served  upon  such  institution,  whereupon  such  di- 
rector or  officer  shall  cease  to  be  a  director  or  officer  of  such  institution. 
A  finding  of  not  guilty  or  other  disposition  of  the  charge  shall  not  pre- 
clude the  Cor}X)ration  from  thereafter  instituting  proceedings  to  re- 
move such  director,  officer,  or  other  person  from  office  [and/]or  to 
prohil)it  further  ])articipation  in  institution  affairs,  pursuant  to  para- 
graph (1)  [or  (2)],  {2),  or  (3)  of  subsection  (g)  of  this  section,  ylm/ 
notice  of  suspension  or  order  of  removal  issued  under  this  paragraph 
shall  remain  effective  and  outstanding  until  the  completion  of  any 
hearing  or  appeal  authorized  under  paragraph  (3)  hereof  unless  ter- 
minated hi/  the  Corporation. 

(2)  Within  thirty  days  from,  service  of  any  notice  of  suspension  or 
order  of  removal  issued  pursuant  to  paragraph  (1)  of  this  subsection, 
the  director,  officer,  or  other  person  coneenied  may  request  in  writing 
an  opportunitv  to  appear  hefore  the  Corporation  to  show  that  the 
co7itinufd  service  to  or  participation  in  the  condurt  of  the  affairs  of  the 
institution  hy  such  individual  does  not.  or  is  not  likely  to.  jwse  a  threat 
to  the  intei^'sts  of  the  institution's  depositors  or  threaten  to  impair 
jruhlir  confidence  in  the  institutimi.  Upon  receipt  of  any  such  request, 
the  Corporation  shall  f.r  a  time  (not  more  than  thirty  days  after  re- 
ceipt of  such  request,  unless  extended  at  the  request  of  the  conceimed 
director,  officer,  or  other  person)  and  place  at  which  the  director  officer. 
or  other  person  may  appear.,  personally  or  through  counsel,  hefore  one 
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or  more  memhers  of  the  Corporation  or  designated  employees  of  the 
C orporation  to  suhmit  icritten  matenaJs  (or.  of  the  discretion  of  the 
agency,  oral  testimony)  and  oral  argument.  Within  sixty  days  of  such 
hearing,  the  Corporation  shall  notify  the  director.  o^ce7\  o?'  other  per- 
son ichether  the  siuspension  or  prohibition  from  partieipation  in  any 
manner  in  the  coruluct  of  the  affairs  of  the  institution  kjUI  he  contin- 
ued, terminated  or  otheriiyise  modified,  or  %rhether  the  order  removing 
said  director,  officer,  or  other  persMi  from,  office  or  prohibiting  sueh 
individual  from  further  participation  in  any  manner  in  the  conduct 
of  the  a-ffairs  of  the  in.<ititutio^i  will  he  rescinded  or  othervme  modified. 
Such  notification  shall  contain  a  statement  of  the  basis  for  the  Cor- 
poration'^s  decision,  if  adverse  to  the  director^  officer,  or  other  person. 
The  Corporation  is  authoi^zed  to  prescribe  such  rules  as  may  he  nec- 
essary to  effectuate  the  purposes  of  this  subsection. 

(i)  TEionxATTON  OF  FEDERAL  HOME  LOAN  RANK  MEMBERSHIP. — Ter- 
mination under  this  section  or  otherwise  of  the  status  of  an  institution 
as  an  insured  institution  shall  automatically  constitute  a  removal  un- 
der subsection  (i)  of  section  6  of  the  Federal  Home  JjOhd.  Bank  Act 
of  the  institution  from  Federal  home  loan  bank  membership,  if  at 
the  time  of  such  termination  such  institution  is  a  memlier  of  a  Federal 
home  loan  bank;  and  removal  of  an  institution  from  Federal  home 
loan  bank  membership  under  subsection  (i)  of  section  6  of  the  Federal 
Home  Tvoan  Bank  Act  or  otherwise  shall  automatically  constitute  an 
order  of  termination  under  this  section  of  the  status  of  such  institution 
as  an  insured  institution,  if  such  institution  is  at  the  time  of  such  re- 
moval an  insured  institution. 

(j)  Hearings  and  judicial  RE^^EW. —  (1)  Any  hearino:  provided  for 
in  this  section  {other  than  the  hearing  provided  fw  in  subsection  (h) 
(3)  of  this  section)  shall  be  held  in  the  Federal  judicial  district  or  in 
the  territory  in  which  the  principal  office  of  the  institution  is  located 
unless  the  party  afforded  the  hearino^  consents  to  anotlier  place,  and 
shall  be  conducted  in  accordance  with  the  provisions  of  chapter  5  of 
title  5  of  the  TTnited  States  Code.  Such  hearin":  shall  be  ])rivate.  unless 
the  Corporation,  in  its  discretion,  after  fully  considering  the  views 
of  the  party  afforded  the  hearing,  determines  that  a  public  hearinjj  is 
necessary  to  protect  the  public  interest.  After  such  hearing,  and  with- 
in ninety  days  after  the  Corporation  has  notified  the  parties  that  the 
case  has  been  submitted  to  it  for  final  decision,  the  Corporation  shall 
render  its  decision  (which  shall  include  findings  of  fact  upon  which 
its  decision  is  predicated)  and  shall  issue  nnd  cause-  to  be  served  upon 
each  party  to  the  proceeding  an  order  or  orders  consistent  with  the  j^ro- 
visions  of  this  section.  Judicial  review  of  anv  such  order  shall  be  ex- 
clusively as  provided  in  this  subsection.  T^nless  a  jootition  for  rcAnew 
is  timely  filed  in  a  court  of  appeals  of  the  TTnited  States,  as  hereinafter 
provided  in  paragi\aph  (2)  of  this  sul)section,  and  thereafter  imtil  the 
record  in  the  proceeding  has  been  filed  as  so  provided,  the  Corporation 
may  at  any  time,  upon  such  notice  and  in  such  manner  as  it  .shall 
deem  proi>er,  modify,  terminate,  or  set  aside  any  such  order.  Upon 
such  filing  of  the  record,  the  Corporation  may  modify,  terminate,  or 
set  aside  any  such  order  with  |x»rmission  of  the  court. 

(2)  Any  party  to  the  procee<:ling,  or  any  person  required  by  an  order 
issued  under  this  section  to  cease  and  desist  from  any  of  the  violations 
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or  practices  stated  therein,  may  obtain  a  review  of  any  order  served 
pursuant  to  parajfjrapli  (1)  of  tliis  subsection  (other  than  an  order 
issued  with  the  consent  of  the  institution  or  the  director  or  officer  or 
other  person  concerned,  or  an  order  issued  under  subsection  (h)(1) 
of  this  section),  by  filin<i:  in  tlie  court  of  appeals  of  the  TTnited  States 
for  the  circuit  in  which  tlie  principal  office  of  the  institution  is  located, 
or  in  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  within  thirty  days  after  the  date  of  service  of  such  order,  a 
written  petition  praying  that  the  order  of  the  Coqwration  be  modi- 
fied, terminated,  or  set  aside.  A  copy  of  sucli  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Corporation,  and  there- 
upon the  Corporation  shall  file  in  the  court  the  record  in  the  proceed- 
ino;,  as  provided  in  section  2112  of  title  28  of  the  TTnited  States  Code. 
Upon  the  filing  of  such  petition,  such  court,  shall  have  jurisdiction, 
which  upon  the  filing  of  the  record  shall,  except  as  provided  in  the  last 
sentence  of  said  paragraph  (1),  be  exclusive,  to  affirm,  modifv,  termi- 
nate, or  set  aside,  in  whole  or  in  part,  the  order  of  the  Corporation. 
Review  of  such  proceedings  shall  be  had  as  provided  in  chapter  7  of 
title  5  of  the  Ignited  States  Code.  The  judgment  and  decree  of  the 
court  shall  be  final,  except  that  the  same  shall  be  subject  to  review  by 
the  Suprem^e  Court  upon  certiorari  as  provied  in  section  1254  of  title 
28  of  the  United  States  Code. 

(f3)  The  commencement  of  proceedings  for  judicial  review  under 
paragraph  (2)  of  this  subsection  shall  not,  unless  specifically  ordered 
by  the  court,  operate  as  a  stay  of  anv  order  issued  by  the  Corporation. 

(k)  JuRisDiCTioivr  AND  ENFORCEMENT. —  (1)  Notwithstanding  any 
other  provision  of  law,  (A)  the  Corporation  shall  be  deemed  to  be  an 
agency  of  the  United  States  within  the  meaning  of  section  451  of  title 
28  of  the  TTnited  States  Code ;  (B)  any  civil  action,  suit,  or  proceeding 
to  which  the  Corporation  shall  be  a  party  shall  be  deemed  to  arise  un- 
der the  laws  of  the  United  States,  and  the  TTnited  States  district  courts 
shall  have  original  jurisdiction  thereof,  without  regard  to  the  amount 
in  controversy;  and  (C)  the  Corporation  may,  without  bond  or  secu- 
rity, remove  any  such  action,  suit,  or  proceeding  from  a  State  court  to 
the  TTnited  States  district  court  for  the  district  and  division  embrac- 
ing the  place  where  the  same  is  pending  by  followinc:  any  procedure 
for  removal  now  or  hereafter  in  effect:  Provided,  That  any  action, 
suit,  or  proceeding  to  which  the  Corporation  is  a  party  in  its  capacity 
as  conservator,  receiver,  or  other  legal  custodian  of  an  insui'ed  State- 
chartered  institution  and  which  iuA-olves  only  the  riirhts  or  obliiiations 
of  investors,  creditors,  stockholders,  and  such  institution  under  State 
law  shall  not  be  deemed  to  arise  under  the  laws  of  the  TTnited  States. 
No  attachment  or  execution  shall  be  issued  against  the  Corporation  or 
its  property  before  final  judgment  in  any  action,  suit,  or  proceeding  in 
any  court  of  anj'^  State  or  of  the  United  States  or  any  territory,  or  any 
other  court. 

(2)  The  Corporation  may,  in  its  discretion,  apply  to  the  TTnited 
States  district  court,  or  t]io  T^'nited  States  court  of  nnv  territorv.  within 
the  jurisdiction  of  which  the  principal  office  of  the  institution  is 
located,  for  the  enforcement  of  any  effective  and  outstanding  notice  or 
order  issued  by  the  Corporation  under  this  section,  and  such  courts 
shall  have  jurisdiction  and  power  to  order  and  require  compliance 
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therewith;  but  except  as  otherwise  provided  in  this  section  no  court 
shall  have  jurisdiction  to  affect  by  injunction  or  otherwise  the  issuance 
or  enforcement  of  any  notice  or  order  under  this  section,  or  to  review, 
modify,  suspend,  terminate,  or  set  aside  any  such  notice  or  order. 

(3)  (A)  Any  insured  institution  or  any  institution  any  of  the  af- 
counts  of  which  are  insured  which  violates  or  any  officer,  director,  em- 
ployee, agent,  or  other  person  participating  in  the  conduct  of  the 
affairs  of  sueh  an  institution  who  violertes  the  term  of  any  order  which 
has  'become  final  and  loas  issued  pvrsiiant  to  subsection  {e)  or  (/)  of 
this  section  shall  forfeit  and  pay  a  civil  penalty  of  not  more  than  $1,000 
per  day  for  each  day  during  which  such  violation  continues.  The 
penalty  shall  be  assessed,  and  collected,  by  the  Corporation  by  written 
notice.  As  used  in  this  section,  the  term  '■^violates''''  includes  without  any 
limitation  any  action,  {alone  or  with  another  or  others)  for  or  toioard 
causing,  bringing  about,  participating  in,  counseling,  or  aiding  or 
abetting  a.  violation. 

(B)  In  determining  the  amount  of  the  j^enolty  the  Corporation  shall 
take  into  account  the  appropriateness  of  the  penalty  with  respect  to 
the  size  of  financial  resources  and  good  faith  of  the  injured  institution 
or  person  charged,  the  gravity  of  the  violation,  the,  history  of  previous 
violations,  and  such  other  matters  as  justice  meiy  require. 

{C)  The  insured  institution  or  person  assessed  shall  be  afforded  an 
opportunity  for  agency  hearing,  upon  request  made  within  ten  days 
after  issuance  of  the  notice  of  assess7nent.  In  such  hearing  all  issues 
shall  be  determined  on  the  record  pursuant  to  section  551^  of  title  5, 
United  States  Code.  The  agency  determiTiation  shall  be  made  by  final 
order  which  may  be  reviewed  only  as  provided  in  subparagraph  (D). 
If  no  hearing  is  requested  as  herein  provided.,  the  assessment  shall 
co^istitute  a  fnal  and  una^pealahle  order. 

{D)  Any  insured  institidion  or  person  against  whom  an  order  im- 
posing a  civil  money  penalty  has  been  entered  after  agency  hearing 
under  this  section  may  obtain  review  by  the  United  States  court  of  ap- 
peals for  the  circuit  in  which  the  home  office  of  the  insured  institution 
is  located,  or  the  United  States  Court  of  Appeals  for  the  District  of 
Columhia  Circuit,  by  filing  a  notice  of  appeal  in  such  court  within  ten 
days  from  the  date  of  sueh  order,  and  simultaneously  sending  a  copy  of 
such  notice  by  registered  or  certified  mail  to  the  Corporation.  The  Cor- 
poration shall  promptly  certify  and  file  in  such  court  the  record  upon 
lohich  the  penalty  was  imposed,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  The  findings  of  the  aqeney  shall  be  set  aside  if 
found  to  be  unsuvported  by  substantial  evidence  as  provided  by  section 
'706 (2)  (E)  of  title  5,  United  States  Code. 

(E)  If  any  insured  institution  or  person  fails  to  pay  an  assessment 
after  it  has  become  a  final  and  unappealable  order,  or  after  the  court 
of  appeals  has  entered  final  judgment  in  favor  of  the  ageney,  the  Cor- 
poration shall  refer  the  matter  to  the  Attorney  General,  'U'ho  shall  re- 
cover the  amount  assessed  by  action  in  the  appropriate  United  States 
district  court.  In  such  auction,  the  validity  and  appropriateness  of  the 
final  order  imposing  the  penalty  shall  not  be  subject  to  review. 

(F)  The  Corporation  shall  promulgate  regulations  establishing 
procedures  necessary  to  implement  this  paragraph. 

{G)  All  penalties  collected  under  authority  of  this  paragraph  shall 
he  covered  into  the  Treasury  of  the  United  States. 
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prescribed,  such  periodic  or  other  reports  and  disclosures,  including 
proxy  statements  and  the  solicitation  of  proxies  thereby,  as  the  Cor- 
poration may  determine  to  be  necessary  or  appropriate  for  the  pro- 
tection of  investors  or  the  Corporation. 

(6)  As  used  in  this  subsection,  the  term  "stock"  means  [such  stock 
or  other  equity  securities  or  equity  interests  in  an  insured  institution, 
or  rights,  interests,  or  powers  with  respect  thereto,  regardless  of 
whether  such  institution  is  a  stock  company,  a  mutual  institution,  or 
otherwise,  as  the  Corporation  may  by  regulation  define  for  the  pur- 
poses of  this  subsection.]  7ngrhfs,  interests,  or  pmcers  vnth  respect  to 
a  mutual  institution  and  the  term  ''''insured  institution'''  means  a 
mutual  insured  institution. 

(m)  Ancillary  provisions. — (1)  In  making  examinations  of  in- 
sured institutions,  examiners  appointed  by  the  Federal  Home  Loan 
Bank  Board  shall  have  power,  on  behalf  of  the  Corporation,  to  make 
such  examinations  of  the  aifairs  of  all  affiliates  of  such  institutions  as 
shall  be  necessary  to  disclose  fully  the  relations  between  such  institu- 
tions and  their  affiliates  and  the  effect  of  such  relations  upon  such  in- 
stitutions. The  cost  of  examinations  of  such  affiliates  shall  be  assessed 
against  and  paid  by  the  institution.  For  purposes  of  this  subsection, 
the  term  "affiliate"  shall  have  the  same  meaning  as  where  used  in  sec- 
tion 2(b)  of  the  Bankintr  Act  of  1933  (12  U.S.C.  221a (b) ),  except  that 
the  term  "member  bank"  in  said  section  2(b)  shall  be  deemed  to  refer 
to  an  insured  institution. 

(2)  In  connection  with  examinations  of  insured  institutions  and 
affiliates  thereof,  the  Corporation,  or  its  designated  representatives, 
shall  have  power  to  administer  oaths  and  affirmations  and  to  examine 
and  to  take  and  preserve  testimony  under  oath  as  to  any  matter  in 
respect  of  the  affairs  or  ownership  of  any  such  institution  or  affiliate 
thereof,  and  to  issue  subpenas  and  subpenas  duces  tecum,  and,  for 
the  enforcement  thereof,  to  applv  to  the  Ignited  States  district  court 
for  the  iudicial  district  or  the  I"''nited  States  court  in  any  territorv 
in  which  the  principal  office  of  the  institution  or  affiliate  thereof  is 
located,  or  in  which  the  witness  resides  or  carries  on  business.  Such 
courts  shall  have  jurisdiction  and  power  to  order  and  require  com- 
pliance with  any  such  subpena. 

(3)  In  the  course  of  or  in  connection  with  any  proceeding-  under 
this  section,  the  Corporation  or  its  designated  representatives,  incUid- 
ing  any  person  designated  to  conduct  anv  hearing  under  this  section, 
shall  have  power  to  administer  oaths  and  affirmations,  to  take  or  cause 
to  be  taken  depositions,  and  to  issue,  revoke,  nuash,  or  modify  subpenas 
and  subpenas  duces  tecum  :  and  the  Corporation  is  empowevpd  to  make 
rules  and  regidations  with  respect  to  any  such  proceedings.  The  attend- 
ance of  witnesses  and  the  production  of  documents  pi'ovided  for  in 
this  subsection  mav  be  required  from  any  place  in  anv  State  or  in  anv 
territory  at  any  designated  place  where  such  proceodinof  is  being: 
conducted.  Anv  party  to  proceedings  under  this  section  mav  np])lv 
to  the  Ignited  States  District  Court  for  the  District  of  Columbia,  or 
the  Ignited  States  district  court  for  the  judicial  district  or  the  T'^nited 
States  court  in  any  territory  in  which  such  proceeding  is  being  con- 
ducted, or  where  the  witness  resides  or  carries  on  business,  for  en- 
forcement of  any  subpena  or  subpena  duces  tecum  issued  pursuant 
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to  this  subsection,  and  such  courts  shall  have  jurisdiction  and  power 
to  order  and  require  compliance  therewith.  Witnesses  subpenaed  under 
this  section  shall  be  paid  the  same  fees  and  mileage  that  are  paid  wit- 
nesses in  the  district  courts  of  the  United  States.  All  expenses  of  the 
Board  or  of  the  Federal  Savings  and  Loan  Insurance  Corporation 
in  connection  with  this  section  shall  be  considered  as  nonadminis- 
trative  expenses.  Any  court  having  jurisdiction  of  any  proceeding 
instituted  under  this  section  by  an  insured  institution,  or  a  director 
or  officer  thereof,  may  allow  to  any  such  party  such  reasonable  expenses 
and  attorneys'  fees  as  it  deems  just  and  proper;  and  such  expenses 
and  fees  shall  be  paid  by  the  institution  or  from  its  assets, 

(n)  Service. — Any  service  required  or  authorized  to  be  made 
by  the  Corporation  under  this  section  may  be  made  by  registered  mail, 
or  in  such  other  manner  reasonably  calculated  to  give  actual  notice 
as  the  Corporation  may  by  regulation  or  otherwise  provide.  Copies 
of  any  notice  or  order  served  by  the  Corporation  upon  any  State- 
chartered  institution  or  any  director  or  officer  thereof  or  other  person 
participating  in  the  conduct  of  its  affairs,  pursuant  to  the  provisions 
of  this  section,  shall  also  be  sent  to  the  appropriate  State  supervisory 
authority. 

(o)  Notice  to  state  authorities. — In  connection  ^vith  any  proceed- 
ing under  subsection  (e),  (f)  (1),  or  (g)  of  this  section  involving  an 
insured  State-chartered  institution  or  any  director  or  officer  or  other 
perpx)n  participating  in  the  conduct  of  its  affairs,  the  Corporation  shall 
provide  the  appropriate  State  supervisory  authority  with  notice  of  the 
Corporation's  intent  to  institute  such  a  proceeding  and  the  gix>unds 
therefor.  I'nless  within  such  time  as  the  Corporation  deems  appropri- 
ate in  the  light  of  tlie  circumstances  of  the  ca.se  (which  time  must  be 
s}3ecified  in  the  notice  prescribed  in  the  preceding  sentence)  satisfac- 
tory corrective  action  is  effectuated  by  action  of  the  State  supervisory 
authority,  the  Corporation  may  proceed  as  provided  in  this  section. 
Xo  institution  or  other  party  who  is  the  subject  of  any  notice  or  order 
issued  by  the  Corporation  under  this  section  shall  have  standing  to 
raise  the  i-equirements  of  this  subsection  as  ground  for  attacking  the 
validity  of  any  such  notice  or  order. 

(p)  Penalties. —  (1)  Any  director  or  officer,  or  fonner  director  or 
officer  of  an  insured  institution  or  institution  any  of  the  accoiints  of 
which  are  insured,  or  any  other  person,  against  whom  there  is  out- 
standing and  effective  any  notice  or  order  (which  is  an  order  which 
has  become  final)  served  upon  such  director,  officer,  or  other  person 
under  subsection  (g)  (8),  (g)  (4),  or  (h)  of  this  section,  and  Avho  (A) 
participates  in  any  manner  in  the  conduct  of  the  affairs  of  such  in- 
stitution, or  directly  or  indirectly  solicits  or  procures,  or  transfers  or 
attempts  to  transfer,  or  votes  or  attempts  to  vote  any  proxies,  consents, 
or  authorizations  in  respect  to  any  voting  rights  in  such  institution,  or 
(B)  without  the  prior  written  approval  of  the  Corporation,  votes  for 
a  director  or  serves  or  acts  as  a  director,  officer,  or  employee  of  any 
insured  institution,  shall  upon  conviction  be  fined  not  more  than  $5,000 
or  imprisoned  for  not  more  than  one  year,  or  both. 

(2)  Except  with  the  prior  written  consent  of  the  Cor]x>ration.  no 
person  shall  serve  as  a  director,  officer,  or  employee  of  an  insured  insti- 
tution wlio  has  been  convicted,  or  who  is  hereafter  convicted,  of  a 
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criminal  offense  involving  dishonesty  or  a  breach  of  trust.  For  each 
willful  violation  of  this  pi'ohibition.  the  institution  involved  shall  be 
subject  to  a  penalty  of  not  more  than  $100  for  eadi  day  this  proliibition 
is  violated,  which  the  Corporation  may  recover  by  suit  or  otherwise  for 
its  own  use. 

(<7)(7)  No  person,  acting  directly  or  indirectly  or  through  or  in 
concert  with  one  or  more  other  persons^  shall  acquire  control  of  any 
insured  institution  through  a  purchase^  assignment^  transfer^  pledge^ 
or  other  disposition  of  voting  stock  of  such  insured  iihstitution  unless 
the  Corporation  has  heen  given  sixty  days'  prior  loritten  notice  of  such 
proposed,  acquisition  and  within  that  time  period  the  Corporation  has 
not  issued  a  notice  disapproving  the  irroposed  acquisition  or  extend- 
ing up  to  another  thirty  days  the  period  during  ichich  a  disapproval 
may  issue.  The  period  for  disapproval  may  he  further  extencled  only 
if  the  Corporation  determines  that  any  acquiring  party  has  not  fur- 
nished all  the  information  required  under  suhsection  (q)  ((J)  or  that 
in  its  judgment  any  material  information  submitted  is  substantially 
inaccurate.  An  acquisitian  may  be  made  prior  to  expiration  of  the  dis- 
approval period  if  the  Corporation  issues  wj^itten  notice  of  its  intent 
not  to  disapprove  the  action.  For  purposes  of  this  subsection  (^),  the 
term  '"''insured  institution''''  shall  include  any  '■'■savings  and  loan  holding 
company''''  as  thai  term  is  defined  in  Section  I4O8  of  the  National  Hous- 
ing Act  which  has  control  of  any  such  insured  institution. 

{2)  Upon  7'eceiving  any  notice  uiuler  this  subsection,  the  Corpora- 
tion shall  forward  a  copy  thereof  to  the  appropriate  State  savings  and 
loan  association  supervisoin/  agency  if  the  insured  instituti&n  the  vot- 
ing shares  of  which  are  sought  to  be  acquired  is  a  State  chartered  insti- 
tution, and  shall  allo^v  thirty  days  within  which  the  views  and  recmn- 
mendations  of  such  State  supervisoi'y  agency  may  be  suhmitted.  The 
Corporation  shall  give  due  consideration  to  the  views  and  recommenda- 
tions of  such  State  agency  in  determining  uihether  to  disapprove  any 
proposed  acquisitioJi.  N otunthstanding  the  provisions  of  this  subsec- 
t'lon  {q)  {2),  if  the  Corporation  determines  that  it  must  act  immedi- 
ately upon  any  notice  of  a  proposed  acquisition  in  order  to  prevent  the 
proable  failure  of  the  institution  involved  in  the  proposed  acquisition., 
the  Corporat'ton  may  dispense  with  the  requirement  of  this  subsection 
(l)  (2)  or,  if  a  copy  of  the  notice  is  forwaixled  to  the  State  super visoi^ 
agency,  the  C orporation  may  request  that  the  views  and  recommenda- 
tions of  such  State  supervisoiy  agency  he  suhmitted  imnwdiateVy  in 
any  form  or  by  any  means  acceptable  to  the  Corporation. 

(3)  Within  three  days  after  its  decision  to  disapprove  any  proposed 
acquisition,  the  Corporation  shall  notify  the  acquiring  party  in  ivrit- 
ing  of  the  disapproval .  Su£h  notice  shall  provide  a  statement  of  the 
basis  for  the  disapproval. 

(4)  Within  ten  days  of  receipt  of  such  notice  of  disapproval,  the 
acquiring  party  may  request  an  agency  hearing  on  the  irroposed  acqui- 
sition. In  such  hearing  all  issues  shall  be  deteivnined  on  the  record  pur- 
suant to  section  SJ^Jf.  of  titU  8,  United  States  Code.  The  length  of  the 
hearing  shall  be  determined  by  the  Corporation.  At  the  concluM.on 
thereof.,  the  Corporation  shall  by  order  approve  or  disapqrrove  the  pro- 
posed, acquisition  on  the  basis  of  the  record  made  at  such  hearing. 

(5)  Any  person  whose  proposed  acquisition  is  disapproved  after 
agency  hearing  under  this  subsection  may  obtain  review  by  the  United 
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States  court  of  appeals  for  the  circuit  in  which  the  home  office  of  the 
institution  to  he  acquired  is  located,  or  the  United  States  Court  of 
Appeals  for  the  District  of  Colutnbia  Circuit,  hy  filin<q  a  notice 
of  such  appeal  in  such  caiut  within  ten  days  from  the  date  of  such 
order,  and  sinudtaneously  sending  a  copy  of  such  notice  hy  registered 
or  certified:  mail  to  the  Corporation.  The  Corporation  shall  promptly 
certify  and  fiJe  in  such  court  the  record  upon  which  the  disapproval 
ivas  hased.  The  findings  of  the  Corporation  shall  he  set  aside  if  found 
to  he  arhitrary  or  capricious  &)'  if  found  to  violate  precedures  estah- 
lished  hy  this  suhsection. 

(6)  Except  as  otherwise  provided  hy  regulation  of  the  Corporation, 
a  notice  fled  pursuant  to  this  subsection  shall  contain  tJie  following 
infonnation: 

(J.)  The  identity,  personal  history,  business  background,  and 
experience  of  each  person  hy  whom  or  an  whose  hehalf  the  acquisi- 
tion is  to  he  made,  including  his  material  business  activities  and 
affiliations  during  the  past  five  years,  and  a  description  of  any 
material  pending  legal  or  culminvitrative  proceedings  in  which  he 
is  a  party  and  any  cnminal  indictment  or  conviction  of  such  per- 
son by  a  State  or  Federal  court. 

{B)  A  statement  of  the  assets  and  liabilities  of  each  person 
hy  ichmn  or  on  whose  hehalf  the  acquisition  is  to  he  made,  as  of 
the  end  of  the  fiscal  year  for  each  of  the  five  fiscal  years  inime- 
diutely  preceding  the  date  of  the  notice,  together  ivith  related 
statements  of  income  and  source  and  ajyplication  of  funds  for 
each  of  the  fiscal  years  then  concluded,  all  prepared  in  accord- 
ance with  generally  accepted  accounting  principles  consistently 
applied  and  an  interim  statement  of  the  assets  and  liabilities  for 
each  such  person,  together  loith  related  statements  of  income  and 
source  and  application  of  funds,  as  of  a  date  7wt  more  them  ninety 
days  prior  to  the  date  of  the  fling  of  the  notice. 

(C)  The  terms  and  co'nditions  of  the  proposed  acquisition 
and  the  manner  in  which  the  acquisition  is  to  he  made. 

(D)  The  identity,  source,  and  amount  of  the  funds  or  other 
consideration  used  or  to  he  used  in  making  the  acquisition,  and 
if  any  part  of  these  funds  or  other  consideration  has  been  or  is 
to  he  borrowed  or  otherwise  ohtained  for  the  purpose  of  making 
the  acf/uisition.  a  descriidion  of  the  transaction^  the  names  of  the 
parties,  and  any  ai^angennents,  agreements.,  or  understandings 
with  such  persons. 

(E)  Any  plans  or  proposals  which  any  acquiring  party 
making  the  acquisition  may  have  to  liquidate  the  institution,  to 
sell  its  assets  or  merge  it  loith  any  company  or  to  make  any  other 
major  change  in  its  business  or  corporate  structure  or  manage- 
ment. 

(F)  The  identification  of  any  jyersan  employed,  retained,  or 
to  he  compensated  hy  the  acquiring  party,  or  by  any  person  on 
his  behalf,  to  make  solicitations  or  recommendations  to  stock- 
holders for  the  purpose  of  assisting  in  the  acquisition,  and  a  brief 
description  of  the  terms  of  such  employment,  retainer,  or  ar- 
rangeynent  for  compensation. 
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((?)  Copies  of  all  invitations  or  tenders  or  advertisements 
making  a  tender  officer  to  stockholders  for  furchase  of  their  stock 
to  be  used  in  connection  nnth  the  proposed  acquisition. 

(H)  Any  additianal  relevant  information  in  such  form  as  the 
Corporation  may  require  by  regul ation  or  by  specific  request  in 
connection  with  any  particular  notice. 

(7)  The  Corporation  may  disapprove  any  proposed  acquisition  if — 
{A)  the  proposed  acquisition  of  control  would  result  in  a  mon- 
opoly or  would  be  in  furtherance  of  any  combination  or  conspir- 
a>cy  to  monopolize  or  to  attempt  to  monopolize  the  savings  and 
loan  business  in  any  part  of  the  United  States; 

(B)  the  effect  of  the  proposed  acquisition  of  control  in  any  sec- 
tion of  the  country  may  be  substantially  to  lessen  competition  or 
to  tend  to  create  a  monopoly  or  the  proposed  acquisition  of  control 
would  in  any  other  manner  be  in  restraint  of  trade-^  and  the  anti- 
competitive effects  of  the  proposed  acquisition  of  control  are  not 
clearly  outweighed  in  the  public  interest  by  the  probable  effect  of 
the  transaction  in  meeting  the  convenience  and  needs  of  the  com- 
munity to  be  served; 

(C)  the  financial  condition  of  any  acquiring  person  is  such  as 
might  jeopardize  the  financial  stability  of  the  institution  or  preju- 
dice the  interests  of  the  depositors  of  the  institution; 

(D)  the  competence.,  expenence.,  or  integriiy  of  any  acquinng 
person  or  of  any  of  the  proposed  management  personnel  indicates 
that  it  ivould  not  be  in  the  interest  of  the  depositors  of  the  insti- 
tution or  in  the  interest  of  the  public  to  permit  such  person  to  con- 
trol the  institution;  or 

(E)  any  acquiring  person  neglects^  fails,  or  refuses  to  furnish 
the  Corporation  all  the  information  required  by  the  Corporation. 

(8)  For  the  purposes  of  this  subsection,  the  term — 

(.4)  '"'"person"'  means  an.  individiictl  or  a  corporation,  partner- 
ship, business  trust,  association,  joint  venture,  pool  syndicate,  sole 
proprietorship,  unincorporated  organization,  or  any  other  form 
of  entity  not  specifically  listed  herein:  and 

(B)  ''''controV'  means  the  poioer.,  directly  or  indirectly,  to  direct 
the  management  or  policies  of  an  insured  institution  or  to  vote  25 
per  centum  or  more  of  any  class  of  voting  securities  of  an  insured, 
institution. 

(,9)  Whenever  any  insured  institution  or  an  insured  bank  makes 
a  loan  or  loans.,  secured^  or  to  be  secured,  by  25  per  centum  or  more 
of  the  outstanding  voting  stock  of  an  insured  institution,  the 
president  or  other  chief  executive  officer  of  the  lending  insured 
institution  or  insured  bank  shall  promptly  report  such  fact  to  the 
Corporation  upon  obtaining  knoinledge  of  such  loan  or  loans,  ex- 
cept that  no  report  need  be  made  in  those  cases  where  the  bor- 
rower has  been  the  owner  of  record  of  the  stock  for  a  period  of 
one  year  or  more  or  where  the  stock  is  that  of  the  newly  organized 
institution  prior  to  its  opening. 
(10)  The  reports  required  by  paragraph  (9)  of  this  subsection  shall 
contain  such  of  the  information  referred  to  in  paragraph  (6)  of  this 
subsection,  and  such  other  relevant  information,  as  the  Corporation 
may  reaulre  by  regulation  or  by  specific  request  in  connection  with  any 
particular  report. 
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{11)  Whenever  a  change  in  control  occurs,  each  insured  institution 
shall  report  promptly  to  the  Corporation  any  changes  or  replacement 
of  its  chief  executive  ofjicer  or  of  any  director  occurring  in  the  next 
tivelve-month  period,  including  in  its  report  a  statement  of  the  past 
and  current  business  and  professional  affiliations  of  the  new  chief  ex- 
ecutive officer  or  directors. 

(12)  Without  limitation  hy  or  on  the  foregoing  provisions  of  this 
subsection,  the  Corporation  may  require  insured  institutions  and  indi- 
viduals or  other  persons  loho  have  or  have  had  any  connection  ivith 
the  management  of  any  insured  institution,  as  defined  by  the  Corpora- 
tion, to  provide,  in  such  manner  as  the  Corporation  may  prescribe, 
such  periodic  or  other  reports  and  disclosures,  inclu<li7ig  proxy  state- 
ments aivd  the  solicitation  of  proxies  thereby,  as  the  Corporation  may 
deter7nine  to  be  necessary  or  appropriate  for  the  protection  of  in- 
vestors or  the  Corporation. 

[IS)  As  used  in  this  subsection,  the  tei^m  '"''stocW  means  such  stock 
or  other  equity  securities  or  equity  interests  in  an  insured  institution 
which  is  a  stock  company,  or  rights,  interests,  or  pouters  loith  respect 
thereto. 

(14)  The  Corporation  is  authorized  to  issue  rules  and  regulations  to 
carry  out  this  subsection. 

{15)  Within  two  years  after  the  effective  date  of  the  Change  in  Sav- 
ings and  Loan  Control  Act  of  1978  and  eaeh  year  thereafter  in  the 
Corporatiori's  annual  report  to  the  Congress,  the  Corporation  shall 
report  to  the  Congress  the  results  of  the  administration  of  this  sub- 
section,  and  make  any  recommendations  as  to  changes  in  the  law  lohich 
in  the  opinion  of  the  Corporation  would  be  desirable. 

{16)  Any  person  who  icillfuJly  violates  any  provision  of  this  sub- 
section, or  any  regulation  or  order  issued  by  the  Corporation  pursuant 
thereto,  shall  forfeit  and  pay  a  civil  permlty  of  not  more  than  $10J)00 
per  day  for  each  day  during  which  such  violation  continues.  The 
Corporation  shall  have  authority  to  assess  such  a  civil  penalty,  after 
giving  notice  and  an  opportunity  to  the  person  to  submit  data,  views, 
and  arguments,  and  after  giving  due  consideration  to  the  appropriate- 
ness of  the  penalty  with  respect  to  the  size  of  financial  resources  and 
good  faith  of  the  person  charged,  the  gravity  of  the  violation,  and 
any  data,  views,  and  arguments  submitted.  The  agency  may  collect 
such  civil  penalty  by  agreement  with  the  person  or  by  bringing  an  ac- 
tion in  the  appropriate  Z'^nited  States  district  court,  except  that  in  any 
such  action,  the  person  against  whom  the  penalty  has  been  assessed 
shall  have  a  right  to  a  trial  de  novo. 

{17)  This  subsection  shall  not  apply  to  a  transaction  subject  to  sec- 
tion 408  of  th  is  A  ct  { 12  U.S.C.  1730a) . 

[q]  {?')  Defixitioxs. —  (1)  As  used  in  this  section — 

(A)  Tlie  terais  "cease-and-desist  order  wliicli  has  become  final" 
and  ''order  which  has  become  final"'  mean  a  cease-and-desist  order,  or 
an  order,  issued  by  the  Corporation  with  the  consent  of  the  institu- 
tion or  the  director  or  officer  or  other  j^erson  concerned,  or  with  re- 
spect to  which  no  petition  for  review  of  the  action  of  the  Corporation 
has  ])een  filed  and  perfected  in  a  court  of  appeals  as  si)ecified  in  sub- 
section (j)('2)  of  this  section,  or  with  resi)ect  to  wliich  the  action 
of  the  court  in  which  said  petition  is  so  filed  is  not  subject  to  further 
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review  by  the  Supreme  Court  of  the  United  States  in  proceedings 
provided  for  in  said  subsection,  or  an  order  issued  under  subsection 
(h)  of  this  se<?-tion. 

(B)  The  term  "State"  includes  the  Common \ve<a  1th  of  Puerto  Rico. 

(C)  The  term  "territory"  includes  anv  jiossession  of  the  United 
States  and  any  place  subject  to  the  jurisdiction  of  the  Ignited  States. 

(D)  The  terms  "district",  "district  court*',  "district  court  of  the 
United  States",  and  "judicial  district'  shall  have  the  meanings  defined 
in  section  451  of  title  28  of  the  I'nited  States  Code. 

(2)  As  used  in  subsection  (f)  of  this  section,  the  term  "insolvency" 
means  that  the  assets  of  an  institution  are  less  than  its  obligations  to 
its  creditors  and  others,  including  its  members. 

(3)  As  used  in  subsection  (g)  of  this  section,  the  term  "violation" 
includes  without  limitation  any  action  (alone  or  with  another  or 
otliers)  for  or  toward  causing,  bringing  about,  participating,  in  coun- 
seling, or  aiding  or  abetting  a  violation. 

(4)  For  the  purpose  of  enforcing  any  law,  rule^  regulation,  or 
cease-and-desist  order  in  connection  icith  an  interlocking  relationship^ 
the  term  ^'' officer''  as  used  in  this  sithsection  means  an  employee  or 
officer  icith  management  functions,  and  the  term  '■''director''  includes 
an  advisory  or  honorary  director,,  a  trustee  of  an  association  under  the 
control  of  trustees^  or  any  person  loho  has  a  representative  or  nom'i- 
Thee  serving  in  any  such  capacity. 

Regulatiox  of  Holdixg  Companies 

Sec.  408.  (a)   *  *  * 

******* 

(h)  Administration  and  Enforcement. —  (1)  The  Corporation  is 
authorized  to  issue  such  rules,  regulations,  and  orders  as  it  deems  nec- 
essary or  appropriate  to  enable  it  to  administer  and  carry  out  the  pur- 
poses of  this  section,  and  to  require  compliance  therewith  and  prevent 
evasions  thereof. 

(2)  The  Corporation  may  make  such  investigations  as  it  deems 
necessaiy  or  appropriate  to  determine  whether  the  provisions  of  this 
section,  and  rules,  regulations,  and  orders  thereunder,  are  being  and 
have  been  complied  with  by  savings  and  loan  holding  companies  and 
subsidiaries  and  affiliates  thereof.  For  the  purpose  of  any  investiga- 
tion under  this  section,  the  Corporation  or  its  designated  representa- 
tives shall  have  power  to  administer  oaths  and  affirmations,  to  issue  sub- 
penas  and  subpenas  duces  tecum,  to  take  evidence,  and  to  require  the 
production  of  any  books,  papers,  correspondence,  memorandums,  or 
other  records  which  may  be  relevant  or  material  to  the  inquiry.  The 
attendance  of  witnesses  and  the  production  of  any  such  records  may 
be  required  from  any  place  in  any  State  or  in  any  territory.  The  Cor- 
l)oration  may  ai)ply  to  the  United  States  district  court  for  the  judicial 
district  or  the  Ignited  States  court  in  any  territory  in  which  any  wit- 
ness or  company  subpenaed  resides  or  carries  on  business,  for  enforce- 
ment of  any  subi)ena  or  subpena  duces  tecum  issued  pursuant  to  this 
paragraph,  and  such  courts  shall  have  jurisdiction  and  power  to  order 
and  require  compliance  therewith. 
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(3)  (A)  In  the  course  of  or  in  connection  with  any  proceeding  under 
subsection  (a)(2)(D)  or  under  suhsection  (h)  (S)  of  this  section,  the 
Corporation  or  its  designated  representatives,  incUiding  any  person 
designated  to  conduct  any  hearing  under  said  subsection,  shall  have 
power  to  administer  oaths  and  affirmations,  to  take  or  cause  to  be 
taken  depositions,  and  to  issue,  revoke,  quash,  or  modify  subpenas  and 
subpenas  duces  tecum;  and  the  Corporation  is  empowered  to  make 
rules  and  regulations  with  respect  to  any  such  proceedings.  The  at- 
tendance of  witnesses  and  the  production  of  documents  provided  for 
in  this  paragraph  may  be  required  from  any  place  in  any  State  or  in 
any  territory  at  any  designated  place  where  such  proceeding  is  being 
conducted.  Any  party  to  such  proceedings  may  apply  to  the  United 
States  District  Court  for  the  District  of  Columbia,  or  the  United 
States  district  court  for  the  judicial  district  or  the  United  States  court 
in  any  territory  in  which  such  proceeding  is  being  conducted,  or  where 
the  witness  resides  or  carries  on  business,  for  enforcement  of  any  sub- 
pena  or  subpena  duces  tecum  issued  pursuant  to  this  paragraph, 
and  such  courts  shall  have  jurisdiction  and  power  to  order  and  require 
compliance  therewith.  Witnesses  subpenaed  under  this  section  shall  be 
paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  district 
courts  of  the  United  States. 

(B)  Any  hearing  provided  for  in  subsection  (a)  (2)  (D)  or  under 
subsection  (h)  (S)  of  this  section  shall  be  held  in  the  Federal  judicial 
district  or  in  the  territory  in  which  the  principal  office  of  the  institu- 
tion or  other  company  is  located  unless  the  party  afforded  the  hearing 
consents  to  another  place,  and  shall  be  conducted  in  accordance  with 
the  provisions  of  chapter  5  of  title  5  of  the  United  States  Code. 

(4)  Wlienever  it  shall  appear  to  the  Corporation  that  any  person 
is  engaged  or  has  engaged  or  is  about  to  engage  in  any  acts  or  practices 
which  constitute  or  will  constitute  a  violation  of  the  provisions  of  this 
section  or  of  any  rule,  regulation,  or  order  thereunder,  the  Corporation 
may  in  its  discretion  bring  an  action  in  the  proper  United  States  dis- 
trict court,  or  the  Ignited  States  court  of  any  territory  or  other  place 
subject  to  the  jurisdiction  of  the  United  States,  to  enjoin  such  acts  or 
practices,  to  enforce  compliance  with  this  section  or  any  rule,  regula- 
tion, or  order  thereunder,  or  to  require  the  divestiture  of  an  acquisi- 
tion in  violation  of  this  section,  or  for  any  combination  of  the  fore- 
going, and  such  courts  shall  have  jurisdiction  of  such  actions  and  upon 
a  proper  showing  an  injunction,  decree,  restraining  order,  order  of 
divestiture,  or  other  appropriate  order  shall  be  granted  without  bond. 

(5)  (A)  Notwithstanding  any  other  'provision  of  this  section^  the 
Corporation  ma,y^  whenever  it  hus  reason^ahle  cause  to  believe  that  the 
continuation  by  a  savings  and  loan  holding  company  of  any  activity 
or  of  ownership  or  control  of  any  of  its  noninsured  subsidiaries  consti- 
tutes a  serious  risk  to  the  fina7i.ciai  safety,  soundness,  or  stahility  of  a 
savings  and  loan  holding  company''s  subsidiary  insured  institution 
and  is  inconsistent  with  the  sound  operation  of  an  insured  savings 
and  loan  institution  or  with  the  purposes  of  this  sectie>n  or  ivith  the 
Fina/ncial  Institutions  Supervisory  Act,  order  ths  savings  and  loan 
holding  company  or  any  of  its  subsidiaries,  after  due  notice  and  op- 
portunity for  hearing,  to  tei'ininate  such  activities  or  to  terminate 
(loithin  ons  hundred  and  twenty  days  or  such  longer  period  as  the 
Corporation  directs  in  unusual  circumstances)  its  ownership  or  con- 
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trol  of  any  such  noninsured  subsidiary  either  by  sale  or  by  distHbution 
of  the  shares  of  the  subsidiary  to  the  shareholders  of  the  savings  and 
Joan  holding  company.  Such  distribution  shall  be  pro  rata  with  re- 
spect to  all  of  the  shareholders  of  the  dktributing  savings  and  loan 
holding  company^  and  the  holding  company  shall  not  make  any  charge 
to  its  shareholders  arming  aut  of  su^h  a  distribution. 

(B)  The  Corporation  may  in  its  discretion  apply  to  the  United 
States  district  court  within  the  jurisdiction  of  which  the  principal 
office  of  the  company  is  located.,  for  the  enforcement  of  any  effective 
and  outstanding  order  issued  under  this  section.,  and  such  court  shall 
have  jurisdiction  ami  power  to  order  and  require  compliance  there- 
with., but  except  as  provided  in  subsection  (k).,  no  court  shall  have 
jurisdiction  to  affect  by  injunction  or  otherwise  the  issuance  or  en- 
forcement of  any  notice  or  order  under  this  section.,  or  to  review^ 
modify.,  suspend.,  terminate.,  or  set  aside  any  such  notice  or  order. 

£5](^)  All  expenses  of  the  Federal  Home  Loan  Bank  Boaixi  or  of 
the  Corporation  under  this  section  shall  be  considered  as  nonadmin- 
istrative  expenses. 

( i )   Prohibited  Acts. — It  sliall  be  unlawful  for — 

(1)  any  savings  and  loan  holding  company  or  subsidiary 
thereof,  or  any  director,  officer,  employee,  or  person  owning,  con- 
trolling, or  holding  with  power  to  vote,  or  holding  proxies  rep- 
resenting, more  than  25  per  centum  of  the  voting  shares,  of  such 
holding  company  or  subsidiary,  to  hold,  solicit,  or  exercise  any 
proxies  in  respect  of  any  voting  rights  in  an  insured  institution 
which  is  a  mutual  in  institution ; 

(2)  any  director  or  officer  of  a  savings  and  loan  holding  com- 
pany, or  any  person  owning,  controlling,  or  holding  with  power 
to  vote,  or  holding  proxies  representing,  more  than  25  per  centum 
of  the  voting  shares  of  such  holding  company  (A),  except  with 
the  prior  approval  of  the  Corporation,  to  sei-ve  at  the  same  time 
as  a  director,  officer,  or  employee  of  an  insured  institution  or  an- 
other savings  and  loan  holding  company,  not  a  subsidiary  of  such 
holding  company,  or  (B)  to  acquire  control,  or  to  retain  control 
for  more  than  two  years  after  the  enactment  of  this  subsection 
of  any  insured  institution  not  a  subsidiary  of  such  holding  com- 
pany; or 

(3)  any  individual,  except  with  the  prior  approval  of  the  Cor- 
poration, to  serve  or  act  as  a  director,  officer,  or  trustee  of,  or 
become  a  partner  in,  any  savings  and  loan  holding  company  after 
having  been  convicted  of  any  criminal  offense  involving  dishon- 
esty or  breach  of  trust. 

(j)  Penalties. —  (1)  Any  company  which  willfully  violates  any 
provision  of  this  section,  or  any  rule,  regulation,  or  order  thereunder, 
shall  upon  conviction  be  fined  not  more  than  $1,000  for  each  day 
during  which  the  violation  continues. 

(2)  Any  individual  who  willfully  violates  or  participates  in  a  vio- 
lation of  any  provision  of  this  section,  or  any  rule,  regulation,  or 
order  thereunder,  shall  upon  conviction  be  fined  not  more  than  $10,000 
or  imprisoned  not  more  than  one  year,  or  both. 

(3)  Every  director,  officer,  partner,  trustee,  agent,  or  employee  of 
a  savings  and  loan  holding  company  shall  be  subject  to  the  same  pen- 
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alties  for  false  entries  in  any  book,  report,  or  statement  of  such  savings 
and  loan  holding  company  as  are  applicable  to  officers,  agents,  and 
omi)loyees  of  an  institution  the  accounts  of  which  are  insured  by  the 
Corporation  for  false  entries  in  any  books,  reports,  or  statements  of 
such  institution  under  section  lOOfi  of  title  18  of  the  United  States  Code. 
(4)  (A)  Any  company  lohich  violates  or  any  indivldu<il  icho  par- 
tlcipates  in  a  violattion  of  any  provision  of  this  section^  or  any  regula- 
tion or  order  issued  pursuant  thereto^  shall  forfeit  and  pays  a  civil 
penalty  of  not  more  than  $1^)00  per  day  for  each  day  during  which 
such  violation  continues.  The  penalty  shall  he  assessed  and  collected 
by  the  Corporation  hy  written  notice.  As  used  in  the  section.,  the  term 
^''violates'''  includes  without  any  li7mtation  any  action  (alone  or  with 
another  or  others)  for  or  toward  causing .,  bringing  about,  participat- 
ing in.,  counseling .f  or  aiding  or  abetting  a  violation. 

(B)  In  determining  tlie  amount  of  the  penalty  the  Corporation 
shall  take  ifito  account  the  appropriateness  of  the  penalty  with  re- 
spect to  the  size  of  financial  resources  and  good  faith  of  the  company 
or  person  charged.,  the  gravity  of  the  violatio7i,  the  history  of  previous 
violations,  and  such  other  matters  as  justice  may  require. 

(C)  The  company  or  person  assessed  shall  be  afforded  an  oppor- 
tunity for  agency  hearing,  upon  request  made  within  ten  days  after 
issuance  of  the  7iotice  of  assessment.  In  such  hearing  all  issues  shall 
be  determined  on  the  record  pursuant  to  section  BSlf.  of  title  5,  United 
States  Code.  The  agency  deter-mination  shall  be  made  by  final  order 
lohich  may  be  reviewed  only  as  provided  in  subparagraph  (D).  If  no 
hearing  is  requested  as  herein  provided,  the  assessment  shall  constitute 
a  final  and  unappealable  order. 

(D)  Any  company  or  person  against  whom  an  order  imposin^g  a 
civil  money  penalty  has  been  entered  after  agency  heaiing  under  this 
section  may  obtain  review  by  the  United  States  court  of  appeals  far 
the  circuit  in  lohich  the  home  office  of  the  company  is  located.,  or  in 
the  United  States  Court  of  Appeals  for  the  District  of  Columhia 
Circuit,  by  filing  a  notice  of  appeal  in  such  court  within  thirty  days 
from,  the  date  of  such  order,  and  simultaneously  sending  a  copy  of 
such  notice  by  registered  or  certified  mail  to  the  Corporation.  The 
Coo'poration  shall  promptly  certify  and  file  in  such  court  the  record 
upon  which  the  penalty  icas  imposed.,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  The  findings  of  the  Corporation  shall  be 
set  as^de  if  found  to  be  unsupported  by  substantial  evidence  as  pro- 
vided by  sectio7i  706(2)  (E)  of  title  5,  United  States  Code. 

(E)  If  any  company  or  person  fails  to  pay  an  assessment  after  it 
has  become  a  final  and  unappealable  order.,  or  after  the  court  of  ap- 
peals has  entered  final  judgment  in  favor  of  the  agency,  the  Corpora- 
tion shall  refer  the  matter  to  the  Attorney  General,  loho  shall  recover 
the  amount  assessed  by  action  in  the  appropriate^ United  States  district 
court.  In  sueh  action  the  validity  and  appropriateness  of  the  fiiml  order 
imposing  the  penalty  shall  not  be  subject  to  review. 

(F)  The  Corporation  shall  promulgate  regulations  establishing  pro- 
cedures necessary  to  implement  this  paragraph. 

(G)  All  penalties  collected  under  authority  of  this  paragraph  shall 
be  covered  into  the  Treasury  of  the  United  States. 
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Sec.  2.  The  management  of  the  Corporation  shall  he  vested  in  a 
Board  of  Directors  co^isisting  of  three  memhers^  one  of  whom  shall 
he  the  ('otnptroller  of  the  Currency^  and  tiro  of  vhom  shall  he  citizens 
of  the  United  States  to  he  appointed  hy  the  President,  hy  and  with 
the  advice  and  consent  of  the  Senate.  One  of  the  appointive  members 
shall  he  the  Chairman  of  the  Board  of  Directors  of  the  Corporation 
and  not  more  than  two  of  the  memhers  of  such  Board  of  Directors 
shall  he  memhers  of  the  same  political  party.  Each  such  appo  ntive 
member  shall  hold  office  for  a  term-  of  six  years.  In  the  event  of  a 
vacancy  in  the  office  of  the  Comptroller  of  the  Currency,  and  pending 
the  appointment  of  his  successor,  or  duAng  the  ahsence  or  disahility 
of  the  Comptroller,  the  Acting  Comptroller  of  the  Currency  shall  he 
a  memher  of  the  Board  of  Directors  in  the  place  and  stead  of  the  Ccmip- 
troller.  In  the  event  of  a  vacaney  in  the  office  of  the  Chairman  of  the 
Board  of  Directors,  and,  pending  the  appointment  of  his  successor,  the 
Comptroller  of  the  Currency  shall  act  as  Chairman.  The  members  of 
the  Board  of  Directors  shall  he  ineligihle,  durmg  the  time  they  are 
in  office  and  fm^  a  peHod  of  two  years  thereafter,  to  hold  any  office, 
position,  or  employment  In  Xjoiny  Insured  hank,  except  that  this  7V- 
strlctlon  shall  not  apply  to  any  memher  who  has  served  the  full  term 
for  which  he  was  appointed.'^  an  Insured  hank.  In  a  holding  company 
of  an  insured  hank,  or  in  an  affiliate  of  a  holding  company  of  an  in- 
sured hank,  except  that  this  restriction  shall  not  apply  to  any  indi- 
vlduxil  who  has  served  the  full  term  for  which  he  was  appointed. 
Former  members  of  the  Board  of  Directors  shall  he  prohibited  from 
appearing  hefore  the  Board,  either  formally  or  informally,  contacting 
the  Board,  directly  or  Indirectly,  orally  or  in  wy^lting,  or  from  acting 
as  agent  or  attorney  for  any  other  person,  other  than  the  United  States, 
hefore  the  Board  for  a  peinod  of  two  years  immediately  following 
their  employment  with  the  Board.  The  preceding  sentence  shall  not 
apply  to  itidividuals  who  served  on  the  Board  hefore  or  upon  the  ef- 
fective date  of  this  sentence  and  the  prohlhltlon  upon  holding  any  of- 
fice, position,  or  employment  in  a  holding  company  or  an  affiliate  there- 
of shall  not  apply  to  individuals  serving  as  memhers  of  the  Board 
upon  the  effective  date  of  this  sentence.  No  memher  of  the  Board  of 
Directors  shall  he  an  officer  or  director  of  ami  insured  hank  or  Fed- 
eral Reserve  hank  w  hold  stock  in  any  insured  hank;  and  hefore  enter- 
ing upon  his  dutws  as  a  member  of  the  Board  of  Directors  he  shall 
certify  under  oath  that  he  has  complied  ivlth  this  requirement  and  such 
certification  shall  he  filed  with  the  secretary  of  the  Board  of  Directors. 

Sec.  3.  As  used  in  this  Act — 

(a)   *  *  * 


(o)  The  toini  '"'•domestic  branch"  inchides  any  bi'ancli  bank,  branch 
office,  branch  agency,  additional  office,  or  any  firancli  place  of  business 
located  in  any  State  of  the  Ignited  States  or  in  any  Territory  of  the 
United  States,  Puerto  Rico,  Guam,  American  Samoa,  or  the  Virgin 
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Islands  at  whicli  deposits  are  received  or  checks  paid  or  money  lent/ 
and  the  term,  '•''foreign  hrancW''  means  any  office  or  place  of  business 
located  outside  the  United  States,  its  terntories,  Puerto  Rico,  Guam^ 
American  Samoa,  or  the  Virgin  Islands,  at  lohich  hanking  operations 
are  conducted. 
Sec.  7.  (a)(1)   *  *  * 


(3)  Each  insured  State  nonmember  bank  (except  a  District  bank) 
shall  make  to  the  Corporation,  each  insured  national  bank  and  each 
insured  District  bank  shall  make  to  the  Comptroller  of  the  Currency, 
and  each  insured  State  member  bank  shall  make  to  the  Federal  Re- 
serve bank  of  which  it  is  a  member,  four  reports  of  condition  annually 
upon  dates  which  shall  be  selected  by  the  Chairman  of  the  Board  of 
Directors,  the  Comptroller  of  the  Currency,  and  the  Chairman  of  the 
Board  of  Governors  of  the  Federal  Reserve  System,  or  a  majority 
thereof.  The  dates  selected  shall  be  the  same  for  all  insured  banks, 
except  that  when  any  of  said  reporting:  dates  is  a  nonbusiness  day  for 
any  bank,  the  preceding  business  day  shall  be  its  reporting  date.  Two 
dates  shall  be  selected  within  the  semiannual  period  of  January  to 
June  inclusive,  and  the  reports  on  such  dates  shall  be  the  basis  for 
the  certified  statement  to  be  filed  in  July  pursuant  to  subsection  (c) 
of  this  section,  and  two  dates  shall  be  selected  within  the  semiannual 
period  of  July  to  December  inclusive,  and  the  reports  on  such  dates 
shall  be  the  basis  for  the  certified  statement  to  be  filed  in  January  pur- 
suant to  subsection  (c)  of  this  section.  The  deposit  liabilities  shall  be 
I'cported  in  said  reports  of  condition  in  accordance  with  and  pursu- 
ant to  paragraphs  (4)  and  (5)  of  this  subsection,  and  such  other  in- 
formation shall  be  reported  therein  as  may  be  required  by  the  respec- 
tive agencies.  Each  said  report  of  condition  shall  contain  a  declara- 
tion by  the  president,  a  vice  president,  the  cashier  or  the  treasurer, 
or  by  any  other  officer  designated  by  the  board  of  directors  or  trustees 
of  the  reporting  bank  to  make  such  declaration,  that  the  report  is 
true  and  correct  to  the  best  of  his  knowledge  and  belief.  The  correct- 
ness of  said  report  of  [conditionj  conditions  shall  be  attested  by  the 
signatures  of  at  least  [three]  two  of  the  directors  or  trustees  of  the 
reporting  bank  other  than  the  officer  making  such  declaration,  [or 
by  at  least  two  if  there  are  not  more  than  three  directors  or  trustees, 
with  the]  with  a  declaration  that  the  report  has  been  examined  by 
them  and  to  the  best  of  their  knowledge  and  belief  is  true  and  correct. 
At  the  time  of  making  said  reports  of  condition  each  insured  national, 
District  and  State  member  bank  shall  furnish  to  the  Corporation  a 
copy  thereof  containing  such  signed  declaration  and  attestations.  Noth- 
ing herein  shall  preclude  any  of  the  foregoing  agencies  from  requir- 
ing the  banks  under  its  jurisdiction  to  make  additional  reports  of  con- 
dition at  any  time. 

(4)  In  the  reports  of  condition  required  to  be  made  by  paragraph 
(3)  of  this  subsection,  each  insured  bank  shall  report  the  total  amount 
of  the  liability  of  the  bank  for  deposits  in  the  main  office  and  in  any 
branch  located  in  any  State  of  the  United  States,  the  District  of  Co- 
lumbia, any  Territory  of  the  United  States,  Puerto  Rico,  Guam, 
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American  Samoa,  or  the  Virgin  Inslands,  according  to  the  definition 
of  the  term  "deposit"  in  and  pursuant  to  subsection  (1)  of  section  3 
of  this  Act,  without  any  deduction  for  indebtedness  of  despositors  or 
creditors  or  any  deduction  for  cash  items  in  the  process  of  collection 
drawn  on  others  than  the  reporting  bank :  Provided^  That  the  bank 
in  reporting  such  deposits  may  (i)  subtract  from  the  deposit  balance 
due  to  any  bank  the  deposit  balance  due  from  the  same  bank  (other 
than  trust  funds  deposited  by  either  bank)  and  any  cash  items  in  the 
process  of  collection  due  from  or  due  to  such  banks  shall  be  included 
in  determining  such  net  balance,  except  that  balances  of  time  deposits 
of  any  bank  and  any  balances  standing  to  the  credit  of  private  banks, 
of  banks  in  foreign  countries,  of  foreign  branches  of  other  American 
banks,  and  of  American  branches  of  foreign  banks  shall  be  reported 
gross  without  any  such  subtraction,  and  (ii)  exclude  any  deposits  re- 
ceived in  any  office  of  the  bank  for  deposit  in  any  other  office  of  the 
bank:  And  provided  further^  That  outstanding  drafts  (including  ad- 
vices and  authorizations  to  charge  bank's  balance  in  another  bank) 
drawn  in  the  regular  course  of  business  by  the  reporting  bank  on  banks 
need  not  be  reported  as  deposit  liabilities.  The  amount  of  trust  funds 
held  in  the  bank's  own  trust  department,  which  the  reporting  bank 
keeps  segregated  and  apart  from  its  general  assets  and  does  not  use  in 
the  conduct  of  its  business,  shall  not  be  included  in  the  total  deposits 
in  such  reports,  but  shall  be  separately  stated  in  such  reports.  De'posits 
which  are  aecttrrmlated  for  the  payment  of  personal  loans  and  are  as- 
signed or  pledged  to  assure  payment  of  l>oans  at  maturity  shall  not  be 
included  in  the  total  deposits  in  such  reports^  hut  shall  he  deducted 
from  the  loans  for  which  such  deposits  are  assigned  or  pledged  to  as- 
sure repayment. 

(5)  The  deposits  to  be  reported  on  such  reports  of  condition  shall 
be  segregated  between  (i)  time  and  savings  deposits  and  (ii)  demand 
deposits.  For  this  purpose  and  for  the  computation  of  assessments 
provided  in  subsection  (b)  of  this  section,  the  time  and  savings  de- 
posits shall  consist  of  time  certificates  of  deposit,  time  deposits-open 
account,  [deposits  accumulated  for  the  payment  of  personal  loans,] 
and  savings  deposits;  and  demand  deposits  shall  consist  of  all  deposits 
other  than  time  and  savings  deposits. 


(b)(1)   *  *  * 
*  *  *  *  *  «  * 

(6)  The  assessment  base  deductions  shall  be  the  amounts  of — 
(A)  cash  items  in  the  bank's  possession,  drawn  on  itself,  which 
have  not  been  charged  against  deposit  liabilities  at  the  close  of 
business  on  the  date  as  of  which  the  report  of  condition  is  made, 
either  in  their  actual  amount  as  shown  on  the  books  of  the  bank, 
or,  if  not  so  shown,  in  an  amount  determined  by  means  of  an  ex- 
perience factor  pursuant  to  regulations  prescribed  by  the  Board 
of  Directors ; 

[(B)   deposits  included  in  reported  deposit  liabilities  which 
are  accumulated  for  the  payment  of  personal  loans  and  are  as- 
signed or  pledged  to  assure  repayment  of  the  loans  at  maturity ; J 
[(C)]  (/?)  1  per  centum  of  the  bank's  adjusted  time  and  sav- 
ings deposits  (as  defined  in  paragraph  (7))  ;  and 
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[(I^)]  (^)  16%  psr  centum  of  the  bank's  adjusted  demand 
deposits  (as  defined  in  paragi'aph  (8)). 

Each  insured  bank,  as  a  condition  to  the  right  to  make  any  such 
deduction  in  determining  its  assessment  base,  shall  maintain  such 
records  as  will  readily  permit  verification  of  the  correctness  of  its 
assessment  base.  No  insured  bank  shall  be  required  to  retain  such 
records  for  such  purpose  for  a  period  in  excess  of  five  years  from 
the  date  of  the  filing  of  any  certified  statement,  except  that  when 
there  is  a  dispute  between  the  insured  bank  and  the  Corporation 
over  the  amount  of  any  assessment  the  bank  shall  retain  such 
records  until  final  determination  of  the  issue. 


[(j)  (1)  Whenever  a  change  occurs  in  the  outstanding  voting-stock 
of  any  insured  bank  which  will  result  in  control  or  in  a  change  in  the 
control  of  the  bank,  the  president  or  other  chief  executive  officer  of  such 
bank  shall  promptly  report  such  facts  to  the  appropriate  Federal  bank- 
ing agency  upon  obtaining  knowledge  of  such  change.  As  used  in  this 
subsection,  the  term  "control"  means  the  power  to  directly  or  indi- 
rectly direct  or  cause  the  direction  of  the  management  or  policies  of 
the  bank.  A  change  in  ownership  of  voting  stock  which  would  result 
in  direct  or  indirect  ownership  by  a  stockholder  or  an  affiliated  group 
of  stockholders  of  less  than  10  percent  of  the  outstanding  voting  stock 
shall  not  be  considered  a  change  of  control.  If  there  is  any  doubt  as 
to  whether  a  change  in  the  outstanding  voting  stock  is  sufficient  to 
result  in  control  thereof  or  to  effect  a  change  in  the  control  thereof, 
such  doubt  shall  be  resolved  in  favor  of  reporting  the  facts  to  the  ap- 
propriate Federal  banking  agency. 

[(2)  Whenever  an  insured  bank  makes  a  loan  or  loans,  secured,  or 
to  be  secured,  by  25  per  centum  or  more  of  the  outstanding  voting 
stock  of  an  insured  bank,  the  president  or  other  chief  executive  officer 
of  the  lending  bank  shall  promptly  report  such  fact  to  the  appropriate 
Federal  banking  agency  of  the  bank  whose  stock  secures  the  loan  or 
loans  upon  obtaining  knowledge  of  such  loan  or  loans,  except  that  no 
report  need  be  made  in  those  cases  where  the  borrower  has  been  the 
owner  of  record  of  the  stock  for  a  period  of  one  year  or  more,  or  the 
stock  is  that  of  a  newly  organized  bank  prior  to  its  opening. 

[(3)  The  reports  required  by  paragraph  (1)  and  (2)  of  this  sub- 
section shall  contain  the  following  information  to  the  extent  that  it  is 
known  by  the  pei-son  making  the  report :  (a)  the  number  of  shares  in- 
volved, (b)  the  names  of  the  sellers  (or  transferors),  (c)  the  names 
of  the  purchasers  (or  transferees),  (d)  the  names  of  the  beneficial 
owners  if  the  shares  are  registered  in  another  name,  (e)  the  purchase 
price,  (f )  the  total  number  of  shares  owned  by  the  sellers  (or  trans- 
ferors), the  purchasei"S  (or  transferees)  and  the  beneficial  ownei-s  both 
immediately  before  and  after  the  transaction,  and  in  the  case  of  a  loan, 
(g)  the  name  of  the  borrower,  (h)  the  amount  of  the  loan,  and  (i)  the 
name  of  the  bank  issuing  the  stock  securing  the  loan  and  the  number 
of  shares  securing  the  loan.  In  addition  to  the  foregoing,  such  reports 
shall  contain  such  other  information  as  may  be  available  to  inform 
the  appropriate  Federal  banking  agency  of  the  effect  of  the  transaction 
upon  control  of  the  bank  whose  stock  is  involved. 
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[(4)  Whenever  such  a  change  as  described  in  paragrapli  ( 1 )  of  this 
subsection  occurs,  each  insured  bank  shall  report  promptly  to  the  ap- 
propriate Federal  banking  agency  any  changes  or  replacement  of  its 
chief  executive  officer  or  any  director  occurring  in  the  next  twelve- 
month period,  including  in  its  report  a  statement  of  the  past  and  cur- 
rent business  and  professional  affiliations  of  the  new  chief  executive 
officer  or  directors. 

[(5)  The  Comptroller  of  the  Currency  shall  immediately  furnish 
to  the  Board  of  Governors  of  the  Federal  Reserve  System  and  to  the 
Federal  Deposit  Insurance  Corporation  a  copy  of  any  such  report 
required  in  this  subsection  and  received  by  him,  and  the  Board  of  Gov- 
ernors of  the  Federal  Reserve  System  shall  innnediately  furnish  to  the 
Federal  Deposit  Insurance  Corporation  a  copy  of  any  such  report 
required  in  this  subsection  and  received  by  it.] 

(j)  (1)  No  person^  acting  directly  or  indirectly  or  through  or  in 
concert  icith  one-  or  more  other  persons^  shall  acquire  control  of  any 
insured  hank  through  a  purchase,  assignment,  transfer,  pledge,  or 
other  disposition  of  voting  stock  of  such  insured  hank  unless  the 
appropnate  Federal  hanking  agency  has  heen  given  sixty  days'*  prior 
written  Twtice  of  such  proposed  acquisition  and  tvithin  that  time  period 
the  agency  has  not  issued  a  notice  disapproving  the  proposed  acquisi- 
tion or  extending  for  up  to  another  thirty  days  the  period  during 
which  su£-h  a  disapproval  may  issue.  The  period  for  disapproval  may 
he  further  extended  only  if  the  agency  determines  that  any  acquiring 
party  has  not  furnished  all  the  inform/ition  required  under  section  (j) 
(6)  or  that  in  its  judgment  any  material  information  submitted  is 
suhsta.ntially  inaccurate.  An  acquisition  may  he  made  prior  to  ex- 
plication of  the  disapproved  period  if  the  agency  issues  written  notice 
of  its  intent  not  to  disapprove  the  action.  For  purposes  of  this  suhsec- 
section  (j),  the  term  ^Hnsured  hank^^  shall  include  any  '"''hank  holding 
company''''  as  that  term  is  defined  in  section  2  of  the  Bank  Holding 
Company  Act  lohich  has  control  of  any  such  insured  hank. 

(2)  Upon  receiving  any  notice  under  this  subsection.,  the  appropriate 
Federal  hanking  agency  shall  forward  a  copy  thereof  to  the  appro- 
priate State  hank  supervisory  agency  if  the  hank  the  voting  shares  of 
which  are  sought  to  he  acquired  is  a  State  Bank,  and  shall  allow  thirty 
days  within  which  the  views  and  recommeruJatlons  of  such  State  hank 
supervisory  agency  may  he  suhmltted.  The  appropriate  Federal 
hanking  agency  shall  give  du£  consideration  to  the  views  and  recom- 
mendations of  such  State  agency  in  determining  lohether  to  disappr'ove 
any  proposed  acquisition.  A^otunth standing  the  provisions  of  this 
subsection  (j)  (2),  if  the  appropriate  Federal  hanking  agcTicy  deter- 
mines that  it  ni  ust  act  Immediately  upon  any  notice  of  a  proposed  ac- 
quisition in  order  to  prevent  the  prohahle  failure  of  the  hank  involved 
in  the  proposed  acquisition,  such  Federal  banking  agency  may  dis- 
pense loith  the  requirements  of  this  subsection  (j)  (2)  or,  if  a  copy  of 
the  notice  is  forwarded  to  the  State  bank  supervisory  agency,  such 
Federal  hanking  agency  may  request  that  the  views  and  recommenda- 
tions of  such  State  hank  supervisory  agency  be  suhmitted  immediately 
in  any  foim  or  by  any  means  acceptable  to  such  Federal  banking 
agency. 

{S)  Within  three  days  after  its  decision  to  disapprove  any  pro^wsed 
acquisition,  the  appropriate  Federal  hanking  agerwy  shall  notify  the 
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acquiring  party  in  writing  of  the  disapproval.  Such  notice  shall  provide 
a  statement  of  the  hash  for  the  disapproval. 

{Jf.)  Within  ten  days  of  receipt  of  such  notice  of  disapproval.,  the 
acquiring  party  may  request  an  agency  hearing  on  the  proposed  ac- 
quisition: In  such  hearting  all  iss'ues  shall  be  determined  omi  the  record 
pursuant  to  section  55Jf.  of  title  5,  United  States  Code.  The  length  of 
the  hearing  shall  he  detemiined  hy  the  appropriate  Federal  hanking 
agency.  At  the  conclusion  thereof^  the  appropriate  Federal  hanking 
agency  shall  hy  order  approve  or  disapprove  the  proposed  a/cquisition 
on  the  basis  of  the  record  made  at  such  hearing. 

(5)  Any  person  whose  proposed  acquisition  is  disapproved  after 
agency  hearings  under  this  subsection  may  obtain  review  by  the 
United  States  court  of  appeals  for  the  circuit  in  lohich  the  home  office 
of  the  bank  to  he  acquired,  is  located^  or  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.,  hy  filing  a  notice  of  ap- 
peal in  su^ch  court  within  ten  days  from  the  date  of  such  order,  and 
simultaneously  sending  a,  copy  of  su-ch  notice  hy  registered  or  certified 
mail  to  the  appropriate  Federal  hanking  agency.  The  appropriate 
Federal  banking  agency  shall  promptly  certify  a^nd  file  in  such  court 
the  record  upon  which  the  disapproval  was  based.  The  findings  of  the 
appropriate  Federal  banking  agency  shall  be  set  aside  if  found  to  be 
arbitrary  or  capricious  or  if  found  to  violate  procedures  established 
by  this  subsection. 

(6)  Except  as  otherwise  provided  hy  regulation  of  the  appropriate 
Federal  banking  agency,  a  notice  filed  pursuant  to  this  subsection  shall 
contain  the  following  information : 

(A)  The  identity,  personal  h' story,  business  background  and  ex- 
perience of  each  person  hy  lohom  or  on  whose  behalf  the  acquisition  is 
to  he  made,  including  his  material  hushiess  activities  and  affiliations 
during  the  past  five  years,  cvnd  a  description  of  any  material  pending 
legal  or  administrative  proceedings  in  which  he  is  a  party  and  any 
crimiiwl  indictment  or  conviction  of  such  person  hy  a  State  or  Federal 
court. 

{B)  A  statement  of  the  assets  and  liabilities  of  each  person  by  whom 
or  on  whose  behalf  the  acquisition  is  to  be  made,  as  of  the  end  of  the 
fiscal  year  for  eaxih  of  the  five  fiscal  years  immediately  preceding  the 
date  of  the  notice,  together  uyith  related  statements  of  income  and 
source  and  application  of  funds  for  each  of  the  fiscal  years  then  con- 
cluded, all  prepared  in  accordance  with  generally  accepted  accounting 
principles  consistently  applied,  ami  an  interim  statement  of  the  assets 
and  liabilities  for  each  such  person,  together  tvith  related  statemeiits 
of  income  and  source  and  application  of  funds,  as  of  a  date  not  more 
than  ninety  days  prior  to  the  date  of  the  filin-g  of  the  notice. 

{C)  The  terms  and  conditions  of  the-  proposed  acquisition  and  the 
manner  in  which  the  acquisition  is  to  he  rnade. 

(D)  The  identity,  source  and  amount  of  the  funds  or  other  con- 
sideration used  or  to  be  used  in  vfiaking  the  acquisition,  and  if  any 
part  of  these  funds  or  other  consideration  has  been  or  is  to  he  bor- 
rowed or  othenoise  obtained  for  the  purpose  of  making  the  ac- 
quisition, a  description  of  the  transaction,  the  n/imes  of  the  parties, 
and  any  arrangements,  agreements,  or  understandings  with  such 
persons. 

(E)  Any  plans  or  proposals  which  any  acquiring  party  making 
the  acquisition  may  have  to  liquidate  the  hank,  to  seU  its  assets  or 
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merge  it  with  any  company  or  to  make  any  other  major  change 
in  its  business  or  corporate  structure  or  management. 

(F)  The  identification  of  any  person  em,ployed,  retained,  or  to 
be  compensated  by  the  acquiring  party,  or  by  any  person  on  his 
behalf,  to  make  solicitations  or  recommendations  to  stockholders 
for  the  purpose  of  assisting  in  the  acquisition,  and  a  brief  descrip- 
tion of  the  terms  of  such  employment,  retainer,  or  arrangement 
for  com.pensation. 

(O)  Copies  of  all  invitations  or  tenders  or  advertisements  mak- 
ing a  tender  offer  to  stockhholders  for  purchase  of  their  stock  to 
be  used  in  connection  with  the  proposed  acquisition. 

(H)  Any  additional  relevant  information  in  such  form  as  the 
appropriate  Federal  banking  agency  may  require  by  regulation  or 
by  specific  request  in  connection  with  any  particular  notice. 

(7)  The  appropriate  Federal  banking  agency  may  disapprove  any 
'proposed  acquisition  if — 

{A)  the  proposed  acquisition  of  control  would  result  in  a  mo- 
nopoly or  would  be  in  furtherance  of  any  combination  or  con- 
spiracy to  monopolize  or  to  attempt  to  monopolize  the  business  of 
banking  in  any  part  of  the  United  States; 

(B)  the  effect  of  the  proposed  acquisition  of  control  in  any  sec- 
tion of  the  country  may  be  substaritially  to  lessen  coinpetition  or 
to  tend  to  create  a  monopoly  or  the  proposed  acquisition  of  control 
would  in  any  other  ma/nner  be  in  restraint  of  trade,  and  the  anti- 
competitive effects  of  the  proposed  acquisition  of  control  are  not 
clearly  outweighed  in  the  public  interest  by  the  probable  effect 
of  the  transaction  in  meeting  the  convenience  and  needs  of  the 
community  to  be  served; 

(C)  the  financial  condition  of  any  acquiring  person  is  such  as 
might  jeopardize  the  financial  stability  of  the  bank  or  prejudice 
the  interests  of  the  depositors  of  the  bank; 

(D)  the  competence,  experience,  or  integrity  of  any  acquiring 
person  or  of  any  of  the  proposed  management  personnel  iridicates 
that  it  would  not  be  in  the  interest  of  the  depositors  of  the  bank, 
or  in  the  interest  of  the  public  to  permit  such  person  to  control 
the  bank;  or 

(E)  any  acquiring  person  neglects,  fails,  or  refuses  to  furnish 
the  appropriate  Federal  banking  agency  all  the  information  re- 
quired by  the  appropriate  Federal  banking  agency. 

(8)  For  the  purposes  of  this  subsection,  the  term — 

(A)  '"'' person'"'  means  an  individual  or  a  corporation,  partner- 
ship, business  trust,  association,  joint  venture,  pool  syndicate,  sole 
proprietorship,  unincorporated  organization,  or  any  other  form 
of  entity  not  specifically  listed  herein;  and 

(B)  '"''controV  means  the  power,  directly  or  indirectly,  to  direct 
the  management  or  policies  of  an  insured  bank  or  to  vote  25  per 
centum  or  more  of  any  class  of  voting  securities  of  an  insured  bank. 

(9)  Wherever  any  insured  bank  makes  a.  loan  or  loans,  seeiired,  or 
to  be  secured,  by  25  per  centum  or  more  of  the  outstanding  voting  stock 
of  an  insured  bank,  the  president  or  other  chief  executive  officer  of  the 
lending  bank  shall  promptly  report  such  fact  to  the  appropriate  Fed- 
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eral  hanking  agency  of  the  hank  whose  stock  secures  the  loan  or  loans 
upon  ohta'ming  knowledge  of  such  loan  or  loans^  except  that  no  report 
'need  he  made  in  those  cases  where  the  horrower  has  heen  the  owner  of 
record  of  the  stock  for  a  period  of  one  year  or  more  or  lohere  the  stock 
is  that  of  the  neioly  organized  hank  prior  to  its  opening. 

{10)  The  reports  required  hy  paragraph  (9)  of  this  suhsection  shall 
contain  such  of  the  information  referred  to  in  paragraph  (6)  of  this 
suhsection,  and  such  other  relevant  information,  as  the  appropriate 
Federal  hanking  agency  may  require  hy  regulation  or  hy  specific  re- 
quest in  connection  with  any  particular  report. 

{11)  The  Federal  hanking  agency  receiving  a  notice  or  report  filed 
pursuant  to  paragraph  {1)  or  {9)  shall  immediately  furnish  to  the 
other  Federal  hanking  agencies  a  copy  of  such  notice  or  report. 

{1%)  Whenever  such  a  change  in  control  occurs,  each  insured  hank 
shall  report  promptly  to  the  appropriate  Federal  hanking  agency  any 
changes  or  replacement  of  its  chief  executive  officer  or  of  any  director 
occurring  in  the  next  tioelve-month  period,  including  in  its  report  a 
statement  of  the  past  and  cun^ent  husiness  and  professional  affiliations 
of  the  new  chief  executive  officer  or  directors. 

{13)  The  appropriate  Federal  hanking  agencies  are  authorized  to 
issue  rules  and  regulations  to  carry  out  this  subsection. 

{14)  Within  two  years  after  the  effective  date  of  the  Change  in  Bank 
Control  Act  of  1978,  and  each  year  thereafter  in  each  appropriate  Fed- 
eral hanking  agency''s  annual  report  to  the  Congress,  the  appropriate 
Federal,  hanking  agency  »hall  report  to  the  Congress  the  results  of  the 
administration  of  this  suhsection,  and  make  any  recommendations  as  to 
changes  in  the  law  which  in  the  opinion  of  the  appropriate  Federal 
hanking  agency  would  he  desirable. 

{15)  Any  person  who  willfully  violates  any  provision  of  this  sub- 
section, or  any  regulation  or  order  issued  hy  the  appropriate  Federal 
hanking  agency  pursuant  thereto,  shall  forfeit  and  pay  a  civil  penalty 
of  not  more  than  Si  0,000  per  day  for  each  day  during  which  such  viola- 
tion continues.  The  appropriate  Federal  hanking  agency  shall  have 
authority  to  assess  such  a  civil  penalty,  after  giving  notice  and  an  op- 
portunity to  the  person  to  submit  data,  views,  and  arguments,  and 
after  giinng  due  consideration  to  the  appropriateness  of  the  penalty 
icith  respect  to  the  size  of  financial  resources  and  good  faith  of  the  per- 
son charged,  the  gravity  of  the  violation,  and  any  data.,  views,  and 
argumerits  submitted.  The  agency  may  collect  such  civil  penalty  by 
agreement  with  the  person  or  by  bringing  an  action  in  the  appropriate 
United  States  district  court,  except  t>hat  in  any  such  action,  the  person 
against  lohom  the  penalty  has  been  assessed  shall  have  a  right  to  trial 
de  novo. 

{16)  This  subsection  shall  not  apply  to  a  tronsaction  subject  to  sec- 
tion 3  of  the  Bank  Holding  Company  Act  of  1956  {12  U.S.C.  1842)  or 
section  18  of  this  Act  {12  U.S.C.  1828) . 

{k)  {1)  Each  insured  bank  shall  make  to  the  appropriate  Federal 
banking  agency  an  annual  report  which  shall  contain  the  following 
information  icith  respect  to  the  precedinq  calendar  year : 

{A)  A  list  by  name  of  each  stockholder  of  record  \cho  directly 
or  indirectly  mens,  controls,  or  has  the  pmoer  to  rote  more  than 
10  per  centum,  of  any  class  of  voting  securities  of  the  haiik. 
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(B)  A  list  by  name  of  each  executive  officer  or  stockholder  of 
record  who  directly  oi^  indirectly  oims,  controls,  or  has  the  power 
to  iiote  more  than  10  per  centum  of  any  class  of  voting  securities 
of  the  bank  and  the  aggregate  amount  of  all  extensions  of  credit 
by  S7ich.  bank  dulling  siwh  year  to:  (?')  su-c-h  executive  officers  or 
stockholders  of  record,  (ii)  any  company  controlled,  by  such  ex- 
ecutive officers y  or  stockholders,  or  {Hi)  any  political  or  campaign 
committee  the  funds  or  services  of  ivhich  will  benefit  siich  execu- 
tive officers  or  stockholders,  or  which  is  controlled  by  su£h  execu- 
tive officers  or  stockholders. 

(2)  For  purposes  of  this  subsection,  the  term  '■^executive  office?'-'' 
shall  have  tJie  same  meaning  given  it  under  section  22 {g)  of  the  Fed- 
eral Reserve  Act. 

(3)  The  appropriate  Fedei'al  banking  agencies  are  authorised  to 
issue  rules  and  regulations  to  carry  out  this  suhsectioTi.,  including 
authority  to  incorporate  the  information  required  to  be  filed  by  this 
subsection  in  any  other  report  required  to  be  filed  by  all  insured  banks 
which  would  be  available  in  its  entirety  to  the  public  upon  request. 

(4)  Copies  of  any  report  required  to  be  fled  under  this  subsection 
shall  be  made  available,  by  the  appropriate  Federal  banking  agency 
or  by  the  bank,  upon  request,  to  the  public. 

Sec.  8.  (a)   *'*  * 

Q(b)(l)  If,  in  the  opinion  of  the  appropriate  Federal  banking 
agency,  any  insured  bank  or  bank  whicli  has  insured  deposits  is  eng:ag- 
ing  or  has  engaged,  or  the  agency  has  reasonable  cause  to  believe  that 
the  bank  is  about  to  engage,  in  an  unsafe  or  unsound  practice  in  con- 
ducting the  business  of  such  bank,  or  is  violating  or  has  violated,  or 
the  agency  has  reasonable  cause  to  believe  that  the  bank  is  about  to 
violate,  a  law,  rule,  or  regulation,  or  any  condition  imposed  in  writing 
by  the  agency  in  connection  with  the  granting  of  any  application  or 
other  request  by  the  bank,  or  any  written  agreement  entered  into  with 
the  agency,  the  agency  may  issue  and  serve  upon  the  bank  a  notice  of 
charges  in  respect  thereof.  The  notice  shall  contain  a  statement  of  the 
facts  constituting  the  alleged  violation  or  violations  or  the  unsafe  or 
unsound  practice  or  practices,  and  shall  fix  a  time  and  place  at  which 
a  hearing  will  be  held  to  determine  whether  an  order  to  cease  and 
desist  therefrom  should  issue  against  the  bank.  Such  hearing  shall  be 
fixed  for  a  date  not  earlier  than  thirty  days  nor  later  than  sixty  days 
after  service  of  such  notice  unless  an  earlier  or  a  later  date  is  set  by 
the  agency  at  the  request  of  the  bank.  I'nless  the  ])ank  shall  appear  at 
the  hearing  by  a  duly  authorized  re])resentative,  it  shall  be  deemed  to 
have  consented  to  the  issuance  of  the  cease-and-desist  order.  In  the 
event  of  such  consent,  or  if  upon  the  record  made  at  any  such  hearing, 
the  ao-ency  shall  find  that  any  violation  or  unsafe  or  unsound  practice 
specified  in  the  notice  of  charges  has  been  established,  the  agency  may 
issue  and  serve  upon  the  bank  an  order  to  cease  and  desist  from  any 
such  violation  or  ])ractice.  Such  order  may,  by  provisions  which  may 
be  mandatory  or  otherwise,  recpiire  the  bank  and  its  directors,  offic>ers, 
employees,  and  agents  to  cease  and  desist  from  the  same,  and,  further, 
to  take  affirmative  action  to  correct  the  conditions  resulting  from  any 
such  violation  or  i)ractice. 

[(2)  A  cease-and-desist  order  shall  l)ecome  effective  at  the  expira- 
tion of  thirty  days  after  the  service  of  such  order  upon  the  bank  con- 
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cerned  (except  in  the  case  of  a  cease-and-desist  order  issued  upon 
consent,  which  shall  become  effective  at  the  time  specified  therein) ,  and 
shall  remain  effective  and  enforceable  as  provided  therein,  except  to 
such  extent  as  it  is  stayed,  modified,  terminated,  or  set  aside  by  action 
of  the  agency  or  a  reviewing  court.  J 

{b){l)  If,  in  the  opinion  of  the  appropriate  Federal  hanking 
agency,  any  imi/red  hanJc,  hank  which  has  insured  deposits^  oi'  any 
director,  officer^  employee,  agent^  o-r  other  person  participating  in  the 
conduct  of  the  affairs  of  such  a  hank  is  engaging  or  has  engaged^  or  the 
agency  has  reasonable  cause  to  helieve  that  the  hank  or  any  director^ 
officer^  employee^  agent^  or  other  person  participating  in  the  conduct 
of  the  affairs  of  such  hank  is  ahout  to  engage^  in  an  unsafe  or  unsound 
practice  in  conducting  the  husiness  of  such  hank,  or  is  violating  or  has 
violated^  or  the  agency  has  reasonable  cause  to  helieve  that  the  hank  or 
any  director,  officer,  employee^  agent^  w  other  person  participating  in 
the  conduct  of  the  affairs  of  such  hank  is  ahout  to  violate,  a  law,  rule, 
or  regulation^  or  any  condition  imposed  in  lonting  hy  the  agency  in 
connection  with  the  granting  of  any  application  or  other  request  hy 
the  hank  or  any  written  agreement  entered  into  with  the  agency^  the 
agency  may  issue  and  serve  upon  the  hank  or  such  director,  officer, 
employee,  agent,  or  other  person  a  notice  of  charges  in  respect  thereof. 
The  notice  shall  contain  a  statement  of  the  facts  constituting  the  al- 
leged violation  or  violations  or  the  unsafe  or  unsound  practice  or  prac- 
t'ces,  and  shall  fix  a  time  and  place  at  which  a  hearing  loill  he  held  to 
determ.ine  whether  an  order  to  cease  and  desist  therefrom  should  issue 
against  the  hank  or  the  director,  officer,  employee,  agent,  or  other  per- 
son participating  in  the  conduct  of  the,  affairs  of  such  hank.  Such  hear- 
ing shall  he  fixed  for  a  date  not  earlier  than  thirty  days  nor  later  than 
sixty  days  after  service  of  such  notice  imless  an  earlier  &r  a  later  date  is 
set  hy  the  agency  at  the  request  of  any  party  so  served.  Unless  the  party 
or  part'es  so  served  shall  appear  at  the  hearing  personally  or  hy  a  duly 
authorized  representative,  they  shall  he  deemed  to  have  consented  to 
the  issuance  of  the  cease-and-desist  oixler.  In  the  event  of  such  consent, 
or  if  upon  the  record  made  at  any  such  hearing,  the  agency  shall  find 
that  any  violation  or  unsafe  or  unsound  practice  specified  in  the  notice 
of  charges  has  heen  estahlished,  the  agency  may  issue  and  serve  upon 
the  hank  or  the  directoi\  officer,  employee,  agent,  or  other  person  par- 
ticipating in  the  conduct  of  the  affairs  of  such  hank  an  order  to  cease 
and  desist  from-  any  such  violatimi  or  practice.  Such  order  may,  hy 
provisions  ivhich  may  he  mondatoin)  or  otherwise,  require  the  hank  or 
its  directors,  officers,  employees,  agents,  and  other  persons  participat- 
ing in  the  conduct  of  the  affairs  of  such  hank  to  cease  and  desist  from 
the  same,  and,  further,  to  take  affirmative  action  to  collect  the  condi- 
tions resulting  from  any  such  violation  or  practice. 

{2)  A  cease-and-desist  order  shall  hecmne  effective  at  the  expiration 
of  thirty  days  after  the  service  of  such  order  upon  the  hank  or  other 
person  conceimed  {except  in  the  case  of  a  cease-and-desist  order  issued 
upon  consent,  which  shall  become  effective  at  the  time  specified  there- 
in), and  shall  remain  effective  and  enforceable  aspro^^ided  therein, 
except  to  such  extent  as  it  is  stayed,  modified,  terminated,  or  set  aside 
hy  action  of  the  agency  or  a  reviewing  court, 

[(3)  This  subsection  and  subsections  (c),  (d),  (h),  (i),  (k),  (1), 
(m) ,  and  (n)  of  this  section  shall  apply  to  any  bank  holding  company, 
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and  to  any  subsidiary  (other  than  a  bank)  of  a  holding  company,  as 
those  terms  are  defined  in  the  Bank  Holding  Company  Act  of  195(5,  in 
the  same  mamier  as  they  apply  to  a  State  member  insured  bank.] 

(3)  This  subsection  and  subsections  (c)  through  (/)  and  (h) 
through  {n)  of  this  section  shall  apply  to  any  hank  holding  company^ 
and  to  any  subsidiary  {other  than  a  bank)  of  a  bank  holding  company^ 
as  those  terms  are  defined  in  the  Bank  Holding  Company  Act  of  1956^ 
and  to  any  organization  organized  and  operated  under  section  25 A  of 
the  Federal  Reserve  Act  or  operating  urider  section  £6  of  the  Federal 
Reserve  Act,  in  the  same  manner  as  they  apply  to  a  State  member  in- 
sured bank.  Nothing  in  this  subsection  or  in  subsection  (c)  of  this 
section  shall  authorize  any  Federal  banking  agency,  other  than  the 
Board  of  Governors  of  the  Federal  Reserve  System-,  to  issue  a  tiotice 
of  charges  or  cease-and-desist  order  against  a  bank  holding  company 
or  any  subsidiary  thereof  {other  than  a  bank  or  subsidiu)^  of  that 
bank ) . 

t(c)  (1)  Whenever  the  appropriate  Fedei'al  banking  agency  shall 
determine  that  the  violation  or  threatened  violation  or  tlie  unsafe  or 
unsound  practice  or  practices,  specified  in  the  notice  of  charges  served 
upon  the  bank  pursuant  to  paragraph  (1)  of  subsection  (b)  of  this  sec- 
tion, or  the  continuation  thereof,  is  likely  to  cause  insolvency  or  sub- 
stantial dissipation  of  assets  or  earnings  of  the  bank,  or  is  likely  to 
otherwise  seriously  prejudice  the  interests  of  its  depositors,  the  agency 
may  issue  a  temporary  order  i-equiring  the  bank  to  cease  and  desist 
from  any  violation  or  practice.  Such  order  s'hall  become  effective  upon 
service  upon  the  bank  and,  unless  set  aside,  limited,  or  suspended  by 
a  court  in  proceedings  authorized  by  paragraph  (2)  of  this  subsection, 
shall  remain  effective  and  enforceable  j^ending  the  completion  of  the 
administrative  proceedings  pursuant  to  such  notice  and  until  such 
time  as  the  agency  shall  dismiss  the  charges  specified  in  such  notice, 
or  if  a  cease-and-desist  order  is  issued  against  the  bank,  until  the  effec- 
tive date  of  any  such  order. 

[(2)  Within  ten  days  after  the  bank  concerned  has  been  served  with 
a  tem^xyrary  cease-and-desist  order,  the  bank  may  apply  to  the  United 
States  district  court  for  the  judicial  district  in  which  the  home  office 
of  the  bank  is  located,  or  the  United  States  District  Court  for  the  Dis- 
trict of  Columbia,  for  an  injunction  setting  aside,  limiting,  or  suspend- 
ing the  enforcement,  operation,  or  effectiveness  of  such  order  pending 
the  completion  of  the  administrative  proceedings  pursuant  to  the 
notice  of  charges  served  upon  the  bank  under  paragraph  (1)  of  sub- 
section (b)  of  this  section,  and  such  court  shall  have  jurisdiction  to 
issue  such  injunction.] 

{g){1)  Whenever  the  appropriate  Federal  banking  agency  shall 
determine  that  the  violation  or  threatened  violation  or  the  unsafe  or 
unsound  practice  or  practices,  specified  in  the  notice  of  charges  served 
upon  the  bank  or  any  director,  officer,  employee,  agent,  or  other  person 
participating  in  the  ccyndawt  of  the  affairs  of  such  bank  pursuant^  to 
paragraph  {!)  of  subsection  {b)  of  this  section,  or  the  continuation 
thereof,  is  likely  to  cause  insolvency  or  substantial  dissipation  of  assets 
or  earnings  of  the  bank,  or  is  likely  to  seriously  weaken  the  condition 
of  the  bank  or  otherwise  senously  prejudice  the  interests  of  its  deposi- 
tors prior  to  the  completion  of  the  proceedings  condwcted  pursuant  to 
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paragraph  (1)  of  subsection  (h)  of  this  section,  the  agency  may  issue 
a  temporary  order  requiHng  the  hank  or  such  director,  officer,  em- 
ployee, agent,  or  other  person  to  cease  and  desist  fronn  any  such 
violation  or  practice  and  to  take  affirmative  action  to  prevent  such 
insolvency,  dissipation,  condition,  or  prejudice  pending  completion  of 
8u,ch  proceedings.  Such  order  shall  become  effective  upon  service  upon 
the  hank  or  such  director,  officer,  employee,  agent,  or  other  person 
participating  in  the  conduct  of  the  affairs  of  siwh  hank  and,  unless  set 
aside,  limited,  or  suspended  hy  a  court  in  proceedings  authorized  hy 
paragraph  {£)  of  this  suhsection,  shall  remain  effective  and  enforce- 
able pending  the  completion  of  the  administrative  proceedings  pv/r- 
suunt  to  such  notice  and  until  such  time  as  the  agency  shall  dismiss  the 
charges  specified  in  such  notice,  or  if  a  cease-and-desist  order  is  issued 
against  the  hank  or  such  director,  officer,  employee,  agent,  or  other 
person,  until  the  effective  date  of  such  order. 

{2)  Within  ten  days  after  the  hank  concerned  or  any  director,  officer, 
employee,  agent,  or  other  person  participating  in  the  conduct  of  the 
affairs  of  such  hank  has  been  served  ivith  a  temporary  cease-and-desist 
order,  the  bank  or  such  director,  officer,  employee,  agent,  or  other 
person  may  apply  to  tJie  United  States  district  court  for  the  judicial 
district  in  lohich  the  home  office  of  the  hank  is  located,  or  the  United 
States  District  Court  for  the  District  of  Columbia;  for  an  injunction 
setting  aside,  limiting,  or  suspending  the  enforcement,  operation,  or 
effectiveness  of  such  order  pending  the  completion  of  the  administra- 
tive proceedings  pursuant  to  the  notice  of  charges  served  upon  tlie  hank 
or  such  director,  officer,  employee,  agent,  or  other  person  under  para- 
graph (1)  of  suhsection  (h)  of  this  section,  and  such  court  shall  have 
jurisdiction  to  issue  such  injunction. 

[(e)  (1)  Whenever,  in  the  opinion  of  the  appropriate  Federal  bank- 
ing agency,  any  director  or  officer  of  an  insured  State  bank  (other 
than  a  District  bank)  has  committed  any  violation  of  law,  rule,  or  regu- 
lation, or  of  a  cease-and-desist  order  which  has  become  final,  or  has 
engaged  or  participated  in  any  unsafe  or  unsound  practice  in  connec- 
tion with  the  bank,  or  has  committed  or  engaged  in  any  act,  omission, 
or  practice  which  constitutes  a  breach  of  his  fiduciary  duty  as  such 
director  or  officer,  and  the  agency  determines  that  the  bank  has  suffered 
or  will  probably  suffer  substantial  financial  loss  or  other  darnage  or 
that  the  interests  of  its  depositors  could  be  seriously  prejudiced  by 
reason  of  such  violation  or  practice  or  breach  of  fiduciary  duty,  and 
that  such  violation  or  practice  or  breach  of  fiduciary  duty  is  one  involv- 
ing personal  dishonesty  on  the  part  of  such  director  or  officer,  the 
agencv  may  serve  upon  such  director  or  officer  a  written  notice  of  its 
intention  to  remove  him  from  office. 

[(2)  Whenever,  in  the  opinion  of  the  Comptroller  of  the  Currency, 
any  director  or  officer  of  a  national  banking  association  or  a  District 
bank  has  committed  any  violation  of  law,  rule,  or  regulation,  or  of  a 
cease-and-desist  order  which  has  become  final,  or  has  engaged  or  par- 
ticipated in  any  unsafe  or  unsound  practice  in  connection  with  the 
bank,  or  has  committed  or  eneraeed  in  any  act,  omission,  or  practice 
which  constitutes  a  breach  of  his  fiduciary  duty  as  sucli  director  or 
officer,  and  the  Comptroller  determines  that  the  bank  has  suffered  or 
will  probably  suffer  substantial  financial  loss  or  other  damage  or  that 
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the  interests  of  its  depositors  could  be  seriously  prejudiced  by  reason 
of  such  violation  or  practice  or  bi'oach  of  fiduciary  duty,  and  that  such 
violation  or  practice  or  breach  of  fiduciary  duty  is  one  involvino;  per- 
sonal dishonesty  on  the  part  of  such  director  or  officer,  the  Comptroller 
of  the  Currency  may  certify  the  facts  to  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

[(3)  Whenever,  in  the  opinion  of  the  appropriate  Federal  banking 
agency,  any  director  or  officer  of  an  insured  State  bank  (other  than  a 
District  bank),  by  conduct  or  practice  with  respect  to  another  insured 
bank  or  other  business  institution  which  resulted  in  substantial  finan- 
cial loss  or  other  damage,  has  evidenced  his  personal  dishonesty  and 
unfitness  to  continue  as  a  director  or  officer  and,  whenever,  in  the  opin- 
ion of  the  appropriate  Federal  banking  agency,  any  other  person  par- 
ticipating in  the  conduct  of  the  affairs  of  an  insured  State  bank  (other 
than  a  District  bank),  by  conduct  or  practice  with  respect  to  such  bank 
or  other  insured  bank  or  other  business  institution  which  resulted  in 
substantial  financial  loss  or  other  damage,  has  evidenced  his  personal 
dishonesty  and  unfitness  to  participate  in  the  conduct  of  the  affairs  of 
such  insured  bank,  the  agency  may  serve  upon  such  director,  officer,  or 
other  person  a  written  notice  of  its  intention  to  remove  him  from  office 
and/or  to  prohibit  his  further  participation  in  any  manner  in  the 
conduct  of  the  affairs  of  the  bank. 

[(4)  Whenever,  in  the  opinion  of  the  Comptroller  of  the  Currency, 
any  director  or  officer  of  a  national  banking  association  or  a  District 
bank,  by  conduct  or  practice  with  respect  to  another  insured  bank  or 
other  business  institution  which  resulted  in  substantial  financial  loss 
or  other  damage,  has  evidenced  his  personal  dishonesty  and  unfitness  to 
continue  as  a  director  or  officer  and,  whenever,  in  the  opinion  of  the 
Comptroller,  any  other  person  participating  in  the  conduct  of  the 
affairs  of  a  national  banking  association  or  a  District  bank,  bv  conduct 
or  practice  with  respect  to  such  bank  or  other  insured  bank  or  other 
business  institution  which  resulted  in  substantial  financial  loss  or  other 
damage,  has  evidenced  his  personal  dishonesty  and  unfitness  to  par- 
ticipate in  the  conduct  of  the  affairs  of  such  bank,  the  Comptroller  of 
the  Currency  mav  certify  the  facts  to  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

[(5)  Tn  respect  to  any  director  or  officer  of  an  insured  State  bank 
(other  than  a  District  bank)  or  any  other  person  referred  to  in  para- 
graph (1)  or  (3)  of  this  subsection,  the  appropriate  Federal  banking 
agency  may,  if  it  deems  it  necessary  for  the  j^rotection  of  tlie  bank  or 
the  interests  of  its  depositors,  by  written  notice  to  such  effect  served 
upon  such  director,  officer,  or  other  person,  sus})end  hiui  from  office 
and/or  pi-ohibit  him  from  further  participation  in  any  manner  in  the 
conduct  of  the  affairs  of  the  bank.  Such  suspension  and /or  prohibition 
shall  become  effective  upon  service  of  such  notice  and,  \mless  staved 
by  a  court  in  proceedings  autliorizod  by  subsection  (f)  of  this  section, 
shall  remain  in  effect  pending  the  completion  of  the  administrative 
proceedings  pursuant  to  the  notice  served  under  paragraph  (1)  or 
(3)  of  this  subsection  and  until  such  time  as  the  agency  shall  dismiss 
the  charges  specified  in  such  notice,  or,  if  an  order  of  removal  and/or 
prohibition  is  issued  against  the  director  or  officer  or  other  person, 
until  the  effective  date  of  any  such  order.  Copies  of  any  such  notice 
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shall  also  be  served  upon  the  bank  of  which  he  is  a  director  or  officer 
or  in  the  conduct  of  whose  affairs  he  has  participated. 

[(6)  In  respect  to  any  director  or  officer  of  a  national  banking  asso- 
ciation or  a  District  bank,  or  any  other  person  referred  to  in  para- 
graph (2)  or  (4)  of  this  subsection,  the  Comptroller  of  the  Currency 
may,  if  he  deems  it  necessary  for  the  protection  of  the  bank  or  the  in- 
terests of  its  depositors  that  such  director  or  officer  be  suspended  from 
office  or  prohibited  from  further  participation  in  any  manner  in  the 
conduct  of  the  affairs  of  the  bank,  certify  the  facts  to  the  Board  of 
Governors  of  the  Federal  Reserve  System. 

[(7)  In  the  case  of  a  certification  to  the  Board  of  Governors  of  the 
Federal  Reserve  System  under  paragraph  (2)  or  (4)  of  this  sub- 
section, the  Board  may  serve  upon  the  director,  officer,  or  other  person 
involved,  a  written  notice  of  its  intention  to  remove  him  from  office 
and/or  to  prohibit  him  from  further  participation  in  any  manner  in 
the  conduct  of  the  affairs  of  the  bank.  In  the  case  of  a  certification  to 
the  Board  of  Governors  of  the  Federal  Reserve  System  under  para- 
graph (6)  of  this  subsection,  the  Board  may  by  written  notice  to  such 
effect  served  upon  such  director,  officer,  or  other  person,  suspend  him 
from  office  and/or  prohibit  him  from  further  participation  in  any 
manner  in  the  conduct  of  the  affairs  of  the  bank.  Such  suspension  and/ 
or  prohibition  shall  become  effective  upon  service  of  such  notice  and, 
unless  stayed  by  a  court  in  proceedings  authorized  by  subsection  (f ) 
of  this  section,  shall  remain  in  effect  pending  the  completion  of  the 
administrative  proceedings  pursuant  to  the  notice  served  under  the 
first  sentence  of  this  paragraph  and  until  such  time  as  the  Board  shall 
dismiss  the  charges  specified  in  such  notice,  or,  if  an  order  of  removal 
and/or  prohibition  is  issued  against  the  director  or  officer  or  other 
person,  until  the  effective  date  of  any  such  order.  Copies  of  any  such 
notice  shall  also  be  served  upon  the  bank  of  which  he  is  a  director  or 
officer  or  in  the  conduct  of  whose  affairs  he  has  participated.  For  the 
purposes  of  this  paragraph  and  paragraph  (8)  of  this  subsection, 
the  Comptroller  of  the  Currency  shall  be  entitled  in  any  case  involving 
a  national  bank  or  a  District  bank  to  sit  as  a  member  of  the  Board  of 
Governors  of  the  Federal  Reserve  System  and  to  participate  in  its 
deliberations  on  any  such  case  and  to  vote  thereon  in  all  respects  as  a 
member  of  such  Board. 

[(8)  A  notice  of  intention  to  remove  a  director,  officer,  or  other  per- 
son from  office  and/or  to  prohibit  his  participation  in  the  conduct  of 
the  affairs  of  an  insured  bank,  shall  contain  a  statement  of  the  facts 
constituting  grounds  therefor,  and  shall  fix  a  time  and  place  at  which 
a  hearing  will  be  held  thereon.  Such  hearing  shall  be  fixed  for  a  date 
not  earlier  than  thirty  days  nor  later  than  sixty  days  after  the  date 
of  service  of  such  notice,  unless  an  earlier  or  a  later  date  is  set  by  the 
agency  at  the  request  of  (A)  such  director  or  officer  or  other  person, 
and  for  good  cause  shown,  or  (B)  the  Attorney  (General  of  the  United 
States.  Unless  such  director,  officer,  or  other  person  shall  appear  at 
the  hearing  in  person  or  bv  a  duly  authorized  representative,  he  shall 
be  deemed  to  have  consented  to  the  issuance  of  an  order  of  such  re- 
moval and/or  prohibition.  In  the  event  of  such  consent,  or  if  upon  the 
record  made  at  anv  such  hearing  the  agency  shall  find  that  any  of  the 
grounds  specified^ in  Such  notice  has  been  established,  the  agency 
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may  issue  such  orders  of  suspension  or  removal  from  office,  and/or 
prohibition  from  participation  in  the  conduct  of  the  affairs  of  the 
bank,  as  it  may  deem  appropriate.  Any  such  order  shall  become 
effective  at  the  expiration  of  thirty  days  after  service  upon  such  bank 
and  the  director,  officer,  or  other  person  concerned  (except  in  the  case 
of  an  order  issued  upon  consent,  which  shall  become  effective  at  the 
time  specified  therein).  Such  order  shall  remain  effective  and  en- 
forceable except  to  such  extent  as  it  is  stayed,  modified,  terminated^ 
or  set  aside  by  action  of  the  agency  or  a  reviewing  court.] 

(e)  (7)  WheTiever,  in  the  opinion  of  the  appropriate  Federal  hank- 
ing agency^  any  director  or  ofjicer  of  an  insured  hank  has  committed 
any  viol-ation  of  law^  rule,  or  regulation  or  of  a  cease-and-desist  order 
which  has  hecome  final,  or  has  engaged  or  participated  in  any  unsafe 
or  unsound  practice  in  connection  with  the  hank,  or  has  committed  or 
engaged  in  any  act,  omission,  or  practice  which  constitutes  a  hreach  of 
his  fiduciary  duty  as  such  director  or  officer,  and  the  agency  determines 
that  the  hank  has  suffered  or  will  prohahly  suffer  substantial  financial 
loss  or  other  damage  or  that  the  interests  of  its  depositors  could  he 
seriously  prejudiced  hy  reasooi  of  such  violation  or  practice  or  hreach 
of  fiduciary  duty,  and  that  such  violation  or  practice  or  hreach  of 
fiduciary  duty  is  one  involving  personal  dishonesty  on  the  part  of 
such  director  or  officer,  or  on£.  which  demonstrates  a  willful  or  con- 
tinuing disregard  for  the  safety  or  soundness  of  the  hank,  the  agency 
may  serve  upon  su^h  director  or  ofjicer  a  written  notice  of  its  intention 
to  remove  him  from  office. 

(2)  Whenen^er,  in  the  opinion  of  the  appropriate  Federal  hanking 
agency,  any  director  or  officer  of  an  insured  hank,  hy  conduct  or  prac- 
tice with  respect  to  another  insured  hank  or  other  husiness  institution 
which  resulted  in  substantial  financial  loss  or  other  damage,  fias  evi- 
denced either  his  personal  dishonesty  or  a  willful  or  continuing  dis- 
regard for  its  safety  and  soundness,  and,  in  addition.,  has  evidenced  his 
unfitness  to  continue  as  a  director  or  officer  and,  whenever,  in  the  opin- 
ion of  the  appropriate  Federal  hanking  agency,  any  other  person  par- 
ticipating in  the  conduct  of  the  affairs  of  an  insured  hank,  hy  conduct 
or  practice  with  respect  to  such  hank  or  other  insured  hank  or  other 
hushiess  institution  which  resulted  in  suhstantial  financial  loss  or  other 
damage,  has  evidence  either  his  personal  dishonesty  or  a  willful  or  con- 
tinuing disregard  for  its  safety  and  soundness,  and,  in  addition,  has 
evidenced  his  unfitness  to  participate  in  the  conduct  of  the  affairs  of 
such  insured  hank,  the  agency  may  serve  upon  such  director,  officer,  or 
other  person  a  written  notice  of  its  intention  to  remove  him  from  office 
or  to  prohibit  his  further  participation  in  any  manner  in  the  conduct 
of  the  affairs  of  the  hank. 

(3)  In  respect  to  any  director  or  officer  of  an  insured  hank  or  any 
other  person  referred  to  in  paragraph  {!)  or  (£)  of  this  subsection, 
the  appropriate  Federal  hanking  agency  may,  if  it  deems  it  necessary 
foi'  tfie  protection  of  the  hank  or  the  interests  of  its  depositoi^s  hy  lorit- 
ten  Twtice  to  such  effect  served  upon  such  director,  officer,  or  other  per- 
son, suspend  him  from,  office  or  prohibit  him  from  further  participation 
in  any  manner  in  the  conduct  of  the  affairs  of  the  hank.  Such  suspen- 
sion or  prohibition  shall  become  effective  upon  service  of  such  notice 
and,  unless  stayed  hy  a  court  in  proceedings  authorized  hy  subsection 
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Federal  banking  a^'ency  may,  by  written  notice  served  upon  such 
director,  officer,  or  otlier  ]oei-son  suspend  him  from  office  and/or  pro- 
liibit  him  from  further  participation  in  any  manner  in  the  conduct  of 
the  affairs  of  tlie  bank.  A  copy  of  such  notice  shall  also  be  served  upon 
the  bank.  Such  suspension  and/or  prohibition  shall  remain  in  effect 
until  such  infonnation,  indictment,  or  complaint  is  finally  disposed 
of  or  until  terminated  by  the  agency.  In  the  event  that  a  judginent  of 
conviction  with  respect  to  such  offense  is  entered  against  such  director, 
officer,  or  other  ])ei-son.  and  at  such  time  as  such  judg^uent  is  not  sub- 
ject to  further  a?:)|3el]ate  review,  the  aofency  may  issue  and  serve  upon 
such  director,  officer,  or  other  pei-son  an  order  removing-  him  from 
office  and/or  prohibiting  him  from  further  participation  in  any  man- 
ner in  the  conduct  of  the  affairs  of  the  bank  except  Avith  the  consent 
of  the  appropriate  agency,  A  copy  of  such  order  shall  also  be  served 
upon  such  bank,  Avhereupon  such  director  or  officer  shall  cease  to  be 
a  director  or  officer  of  such  bank.  A  finding  of  not  guilty  or  other  dis- 
]x>sition  of  the  charge  shall  not  preclude  tlie  agency  from  thereafter 
insftituting  proceedings  to  remove  such  director,  officer,  or  other  per- 
son from  office  and/or  to  prohibit  further  participation  in  bank  affairs, 
pursuant  to  paragraph  (1),  (2),  (3),  (4),  or  (7)  of  subsection  (e) 
of  this  section. 

[(2)  If  at  any  time,  because  of  the  susr>ension  of  one  or  more  di- 
rectoi-s  pursuant  to  this  section,  there  shall  be  on  the  board  of  direc- 
tors of  a  national  bank  less  than  a  quorum  of  directors  not  so  sus- 
pended, all  powere  and  functions  vested  in  or  exercisable  by  such  board 
shall  vest  in  and  be  exercisable  by  the  director  or  directors  on  the  board 
not  so  suspended,  until  such  time  as  there  shall  be  a  quorum  of  the 
board  of  directors.  In  the  event  all  of  the  director  of  a  national  bank 
are  suspended  pursuant  to  this  section,  the  Comptroller  of  the  Cur- 
rency shall  appoint  persons  to  serve  temporarily  as  directors  in  their 
place  and  stead  j^ending  the  termination  of  such  suspensions,  or  until 
such  time  as  those  who  have  been  suspended,  cease  to  be  directors  of 
the  bank  and  their  respective  successors  take  office.] 

(g)  (7)  Whe'n/'ver  any  director  or  offirer  of  an  insured  ha>iA\  or  other 
per-s-on  participating  in  the  cotuluct  of  the  affairs  of  such  hank,  is 
charged  in  any  infoTmafion.  infUctm-ent,  or  complaint  authmvzed  hy 
a  United  States  attorney,  with  the  commission  of  or  particij^ation 
in  a.  crime  involving  dishonesty  or  hreaeh  of  trust  tchich  i?  jmnishahle 
hy  im-vrnonment  for  a^  term  exceeding  one  year  under  State  oi^  Federal 
law.,  the  appropj^inte  Federal  hanJcing  agenen/  may.  if  continiU£d  service 
or  jxirticipation.  hy  the  individual  may  pose  a  threat  to  the  interests  of 
the  hardens  depositors  or  may  threaten  to  impair  puhlic  confiden.ce  in 
the  hank^  hy  ifritten  notice  served  vpon  such  director,  officer,  or  otJier 
person.,  suspend  him  from  office  or  prohihit  him.  from  further  partici- 
pation in  any  manner  in  the  conduct  of  tlie  affairs  of  the  hank.  A  copy 
of  siwh  notice  shall  also  he  served  upon,  the  hank.  Such  suspension  or 
prohibition  shall  remain  in  effect  until  such  infoimha.tion,  indictment., 
or  complaint  is  finally  disposed  of  or  until  terminated  hy  the  agency. 
In  the  event  that  a  judgment  of  conviction,  with  respect  to  s^wh  crime 
is  entered  against  such  director,  officer,  or  other  person-,  and  at  such 
time  as  sueh  judgment  is  not  subject  to  further  appellate  review,  the 
agency  may,  if  continued  service  or  participation  hy  the  individual 
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may  pose  a  threat  to  the  interests  of  the  harUc's  depositors  or  may 
threaten  to  impair  puhlic  confidence  in  the  hank^  issue  and  serve  upon 
such  director,  officer,  or  other  persoti  an  order  removing  him  from 
office  or  prohibiting  him  from  further  participation  in  any  manner  in 
the  conduct  of  the  affairs  of  the  bank  except  uiith  the  consent  of  the 
appropriate  agency.  A  cojyy  of  siwli  order  shall  also  be  seized  upon 
such  bank,  whereupon  such  director  or  officer  shall  cease  to  be  a  di- 
rector or  officer  of  such  bank.  A  finding  of  not  guilty  or  other  dispo- 
sition of  the  charge  shall  not  preclude  the  agency  from  thereafter 
instituting  proceedings  to  remove  such  director,  o'fficer,  or  other  per- 
son from,  office  or  to  prohibit  further  participation  in  bank  affairs.,  pur- 
suant to  paragraph  {!),  (^),  or  {3)  of  subsection  (e)  of  this  section. 
Any  notice  of  suspension,  or  order  of  removal  issued  wider  this  para- 
graph shall  remain  effective  and  ouistanding  until  the  oom2}letion  of 
any  hearing  or  appeal  authorized  under  paragraph  (3)  hereof  unless 
terminated  by  the  agency. 

(2)  If  at  any  time,  because  of  the  suspensio7i  of  &ne  or  rnore  di- 
rectors pursuant  to  this  section,  there  shall  be  on  the  board  of  directors 
of  a  imtional  bank  less  than  a  (fuormn  of  directors  not  so  suspended.^ 
all  powers  and  functions  vested  in  or  exercisable  by  such  board  shall 
vest  in  and  be  exercisable  by  the  director  or  directoi^s  on-  the  board  not 
so  suspeneled^  until  such  time  as  there  shall  be  a  quorum  of  the  board 
of  directors.  In  the  event  all  of  the  directors  of  a  natioiial  bank  are 
suspended  pursuant  to  this  section.,  the  C omptroller  of  the  Currency 
shall  appoint  persons  to  serve  temporally  as  directors  in  their  place 
and  stead  pending  the  tennination  of  such  sus])ensions,  or  until  suxih 
time  as  those  who  have  been  suspended,  cease  to  be  directon^s  of  the 
bank  and  their  respective  successors  take  office. 

(3)  Within  thirty  days  from  service  of  any  notice  of  suspension  or 
order  of  removal  issued  pursuant  to  paragraph  (1)  of  this  subsec- 
tion, the  director,  officer,  or  other  person  concerned  may  request  in 
writing  an  opportunity  to  appear  before  the  agency  to  show  that  the 
continued  service  to  or  participation  in  the  conduct  of  the  affairs  of 
the  bank  by  such  individual  does  not.  oi  is  nx)t  likely  to,  pose  a  threat 
to  the  interests  of  the  bank''s  depositors  or  threaten  to  impair  public 
confidence  in  the  bank.  Upon  receipt  of  any  such  request,  the  appro- 
priate Federal  banking  agency  shall  fix  a  time  {not  more  than  thirty 
days  after  receipt  of  such  request,  unless  extended  at  the  request  of  the 
cemcerned  director,  officer,  or  other  person)  and  place  at  lohich  the 
director,  officer,  or  other  person  may  appear,  personally  or  through 
counsel,  before  one  or  more  members  of  the  agency  or  designated  em- 
ployees of  the  agency  to  submit  written  matenals  {or,  at  the  discre- 
tion of  the  agency,  oral  testimony)  and  oral  argument.  Within  sixty 
days  of  such  hearing,  the  agency  shall  notify  the  director,  officer,  or 
other  person  whether  the  suspension  or  prohibition  from  participation 
in  any  manner  in  the  conduct  of  the  affairs  of  the  bank  will  be  con- 
tinued, terminated,  or  otfierwise  modified,  or  whether  the  order  re- 
moving said  director,  officer,  or  other  person  from  office  or  prohibiting 
such  individual  from  further  participation  in  any  manner  in  the  con- 
duct of  the  affairs  of  the  bank  will  be  rescinded  or  othenrise  modified. 
Such  notif  cation  shall  contain  a  statement  of  the  basis  for  the  agency'^s 
decision,  if  adverse  to  the  director,  officer  or  other  person.  The  Fed- 
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eral  harhking  agencies  are  authorised  to  prescribe  such  rules  as  may 
he  necessary  to  ejfectuate  the  purposes  of  this  subsection. 

(h)  (1)  Any  hearing  provided  for  in  this  section  (other  than  the 
hearing  provided  for  in  subsection  (g)  (c)  of  this  secti/m)  shall  be  held 
in  the  Federal  judicial  district  or  in  the  territory  in  which  the  home 
office  of  the  bank  is  located  unless  the  party  afforded  the  hearing  con- 
sents to  another  place,  and  shall  be  conducted  in  accordance  with  the 
provisions  of  chapter  5  of  title  5  of  the  United  States  Code.  Such  hear- 
ing shall  be  private,  unless  the  appropriate  Federal  banking  agency,  in 
its  discretion,  after  fully  considering  the  views  of  the  party  afforded 
the  hearing,  determines  that  a  public  hearing  is  necessary  to  protect 
the  public  interest.  After  such  hearing,  and  within  ninety  days  after 
the  appropriate  Federal  banking  agency  or  Board  of  Governors  of  the 
Federal  Resei'^^e  System  has  notified  the  parties  that  the  case  has  been 
submitted  to  it  for  final  decision,  it  shall  render  its  decision  (which 
shall  include  findings  of  fact  upon  which  its  decision  is  predicated) 
and  shall  issue  and  serve  upon  each  party  to  the  proceeding  an  order  or 
orders  consistent  with  the  provisions  of  this  section.  Judicial  review  of 
any  such  order  shall  be  exclusively  as  provided  in  this  subsection  (h). 
Unless  a  petition  for  review  is  timely  filed  in  a  court  of  appeals  of  the 
United  States,  as  hereinafter  provided  in  paragraph  (2)  of  this  sub- 
section, and  thereafter  until  the  record  in  the  proceeding  has  been  filed 
as  so  provided,  the  issuing  agency  may  at  any  time,  upon  such  notice 
and  in  such  manner  as  it  shall  deem  proper,  modify,  terminate,  or  set 
aside  any  such  order.  Upon  such  filing  of  the  record,  the  agency  may 
modify,  terminate,  or  set  aside  any  such  order  with  permission  of  the 
court. 

(i)  (i)  The  appropriate.  Federal  banking  agency  may  in  its  discre- 
tion apply  to  the  United  States  district  court,  or  the  United  States 
court  of  any  territory,  within  the  jurisdiction  of  which  the  home  office 
of  the  bank  is  located,  for  the  enforcement  of  any  effective  and  out- 
standing notice  or  order  issued  under  this  section,  and  such  courts  shall 
have  jurisdiction  and  power  to  order  and  require  compliance  herewith ; 
but  except  as  otherwise  provided  in  this  section  no  court  shall  have 
jurisdiction  to  affect  by  injunction  or  otherwise  the  issuance  or  en- 
forcement of  any  notice  or  order  under  this  section,  or  to  review, 
modify,  suspend,  terminate,  or  set  aside  any  such  notice  or  order. 

(2)  (i)  Any  insured  batik  ivhich  violates  or  any  officer.,  director^  em- 
ployee., agent.,  or  other  person  participuting  in  the  conduct  of  tlie  affairs 
of  such  bank  who  violates  the  terms  of  any  order  which  has  became 
final  and  was  issued  pursuant  to  subsection  (b)  o?^  (c)  of  this  section, 
shall  forfeit  and  pay  a.  civil  penalty  of  not  more  than  $ipOO  per  day 
for  each  day  during  tvhich  such  violation  continues.  The  penalty  shall 
be  assessed  and  collected  by  the  appropriate  Federal  banking  agency 
by  icntten  Twtiee.  As  used  in  this  section,  the  term  '■''violates'''  includes 
without  any  limitation  any  actimi  (alone  or  with  another  or  others) 
for  or  totoard  cau^sing,  bringing  about,  participating  in,  cou/nseling,  or 
aiding  or  abetting  a  violation. 

(ii)  In  determining  the  amount  of  the  penalty  the  appropi'iate  Fed- 
eral banking  agency  shall  take  into  account  the  appropriateness  of 
the  penalty  with  respect  to  the  size  of  financial  resources  and  good 
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faith  of  the^  insured  hank  or  person  cTiarged,  the  gravity  of  the  viola- 
tion,^ the  history^  of  previous  violations^  and  such  other  matters  as 
justice  may  require. 

{Hi)  The  insured  hank  or  person  assessed  shall  he  afforded  an  op- 
portunity for  agencyy  Jiearing,  upon  request  made  luithin  ten  days  after 
issuance  of  the  notice  of  assessment.  In  such  hearing  all  issues  shall  he 
determined  on  the  record  pursuant  to  section  55 1^  of  title  5,  United 
States  Code.  The  agency  determination  shall  he  made  hy  final  order 
which  may  he  revieioed  only  as  provided  in  subparagraph  (iv).  If 
no  hearing  is  requested  as  herein  provided,  the  assessment  shall  con- 
stitute a  final  and  unappealahle  order. 

{iv)  Any  insured  hank  or  person  against  lohom  an  order  imposing 
a  civil  maney  penalty  has  heen  entered  after  agency  hearing  under 
this  section  may  ohtain  review  hy  the  United  States  court  of  appeals 
for  the  circuit  in  tvhich  the  home  office  of  the  insured  hank  is  located, 
or  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  hy  filing  a  notice  of  appeal  in  such  court  within  ten  days  from 
the  date  of  such  order,  and  simultaneously  sending  a  copy  of  su^h 
notice  hy  registered  or  certified  mail  to  the  appropriate  Federal  hank- 
ing agency.  The  agency  shall  pi^omptly  certify  and  file  in  such  Court 
the  record  upon  which  the  penalty  was  imposed.^  as  provided  in  section 
2112  of  title  28,  United  States  Code.  The  findings  of  the  agency  shall 
he  set  aside  if  found  to  he  unsupported  hy  substantial  evidence  as  pro- 
vided hy  section  706 {2)  {E)  of  title  5,  United  States  Code. 

{v)  If  any  insured  bank  or  person  fails  to  pay  an  assessment  after 
it  has  become  a  final  and  unappealahle  order,  or  after  the  court  of  ap- 
peals has  entered  final  judgment  in  favor  of  the  agency,  the  agency 
shall  refer  the  matter  to  the  Attorney  General,  who  shall  recover 
the  amount  assessed  hy  action  in  the  appropriate  United  States  district 
court.  In  such  action,  the  validity  arid  appropriateness  of  the  final 
order  imposing  the  penalty  shall  not  he  subject  to  revieiv. 

{vi)  Each  Federal  banJmig  agency  shall  prmnulgate  regulations 
establishing  procedures  n£cessary  to  implement  this  paragraph. 

{vii)  All  penalties  collected  under  authority  of  this  section  shall  he 
covered  into  the  Treasury  of  the  United  States. 

( j )  Any  director  or  officer,  of  foniier  director  or  officer  of  an  insured 
bank,  or  any  other  person,  against  whom  there  is  outstanding  and 
effective  any  notice  or  order  (which  is  an  order  which  has  become  final) 
served  upon  such  director,  officer,  or  other  person  under  subsections 
[(e)(5),  (e)(7),  (e)(8)]  {e){S),  (e)(4),  or  (^)  of  this  section,  and 
who  (i)  pai-ticipates  in  any  manner  in  the  conduct  of  the  aiiaire  of 
the  bank  involved,  or  directly  or  indirectly  solicits  or  procures,  or 
transfers  or  attempts  to  transfer,  or  votes  or  attempts  to  vote,  any 
proxies,  consents,  or  authorizations  in  i-espec-t  of  any  voting  rights  in 
such  bank,  or  (ii)  without  the  prior  written  approval  of  the  appro- 
priate Federal  banking  agency,  votes  for  a  director,  serves  or  acts  as 
a  director,  officer,  or  employee  of  any  bank,  sliall  upon  conviction  be 
fined  net  more  than  $5,000  or  imprisoned  for  not  more  than  one  year, 
or  lx>th. 

(k)  As  used  in  this  section  (1)  the  terms  "cease-and-desist,  order 
which  has  become  final"  and  "order  which  has  become  final"  mean  a 
cease-and-desist  order,  or  an  order,  issued  by  the  appropriate  Federal 
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banking  agency  with  the  consent  of  the  bank  or  tlie  director  or  officer 
or  other  pei-son  concerned,  or  with  respect  to  which  no  i)etition  for  re- 
view of  the  action  of  tlie  agency  has  been  field  and  perfected  in  a  court 
of  appeals  as  specified  in  paragraph  (2)  of  subsection  (h).  or  with 
respect  to  which  the  action  of  the  coui-t  in  which  said  petition  is  so 
filed  is  not  subject  to  further  review  by  the  Supi-enie  Court  of  the 
United  States  in  proceedings  provided  for  in  said  paragraph,  or  an 
order  issued  under  paragraph  (1)  or  (-3)  of  subsection  (g)  of  this 
section,  and  (2)  the  term  ''violation"  includes  without  limitation  any 
action  (alone  or  with  another  or  others)  for  or  toward  causing,  bring- 
ing about,  participating  in,  counseling,  or  aiding  or  abetting  a  viola- 
tion. 

*  *  *  *  4:  *  H: 

(n)  In  the  course  of  or  in  connection  with  any  proceeding  under 
this  section,  or  in  connection  ivifh  any  claim  for  insured  deposits  or 
any  examination  or  investigation  under  section  10(c).  the  agency 
conducting  the  proceeding,  examination^  or  investigation  or  consider- 
ing the  claim  for  insured  deposits.,  or  any  member  or  designated  repre- 
sentative thereof,  including  any  person  designated  to  conduct  any 
hearing  under  this  section,  shall  have  the  power  to  administer  oatlis 
and  affirmations,  to  take  or  cause  to  be  taken  depositions,  and  to  issue, 
revoke,  quash,  or  modify  subpenas  and  subpenas  duces  tecum ;  and 
such  agency  is  empowered  to  make  ndes  and  regidations  with  resj)ect 
to  any  such  proceedings ;  claims.,  examinations^  or  investigations.  The 
attendance  of  witnesses  and  the  pi"oduction  of  documents  provided  for 
in  this  subsection  may  be  required  from  any  place  in  any  State  or  in  any 
territory  or  other  place  subject  to  the  jurisdiction  of  the  United  States 
at  any  designated  place  where  such  proceeding  is  being  conducted.  Any 
such  agency  or  any  party  to  proceedings  under  this  section  may  apply 
to  the  United  States  District  Court  for  the  District  of  Columbia,  or 
the  United  States  district  court  for  the  judicial  district  or  the  United 
States  court  in  any  territory  in  which  such  proceeding  is  being  con- 
ducted, or  where  the  witness  resides  or  carries  on  business,  for  enforce- 
ment of  any  subpena  or  subpena  duces  tecum  issued  pui*suant  to  this 
subsection,  and  such  courts  shall  have  jurisdiction  aiid  power  to  order 
and  require  compliance  therewith.  Witnesses  subpenaed  under  this 
[section]  subsection  shall  be  paid  the  same  fees  and  mileage  that  are 
paid  witnesses  in  the  district  courts  of  the  T'nited  States.  Any  court 
having  jurisdiction  of  any  proceeding  instituted  under  this  section  by 
an  insured  bank  or  a  director  or  officer  thereof,  may  alloAv  to  any  such 
party  such  reasonable  exj^enses  and  attoi-neys'  fees  as  it  deems  just  and 
proper;  and  such  expeni^es  and  fees  shall  Iw  paid  by  the  bank  or  from 
its  assets.  Any  person  who  willfully  shall  fail  or  refuse  to  attend  and 
testify  or  to  answer  any  lawful  inquiry  or  to  produce  hooks,  papers, 
correspondence ,  mejnoranda.  contracts,  agreements,  or  other  records,  if 
in  such  persons  power  so  to  do.,  in  ohedience  to  the  subpoena  of  the 
appropriate  Federal  bankincf  ageney.,  shall  be  guilty  of  a  misdemeanor 
and.,  upon  conviction:,  shall  be  subject  to  a  fine  of  not  more  than  $ipOO 
or  to  imprisonment  for  a  term  of  not  more  than  one  year  or  both. 

:(:  :|c  4c  *  *  *  '^ 

[(q)  Whenever  the  liabilities  of  an  insured  bank  for  deposits  shall 
have  been  assumed  by  another  insured  bank  or  banks,  the  insured 
status  of  the  bank  whose  liabilities  are  so  assumed  shall  terminate  on 
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the  date  of  receipt  by  the  Corporation  of  satisfactory  evidence  of  such 
assumption  with  like  effect  as  if  its  insured  status  had  been  terminated 
on  said  date  by  the  Board  of  Directors  after  proceedings  under  sub- 
section (a)  of  this  section ;  Provided,  That  if  the  bank  whosc^  liabilities 
are  so  assumed  gives  to  its  depositors  notice  of  such  assumption  within 
thirty  days  after  such  assumption  takes  effect,  by  publication  or  by  any 
reasonable  means,  in  accordance  with  regulations  to  be  prescribed  by 
the  Board  of  Directors,  the  insurance  of  its  deposits  shall  terminate  at 
the  end  of  six  months  from  the  date  such  assumption  takes  effect.  Such 
bank  shall  be  subject  to  the  duties  and  obligations  of  an  insured  bank 
for  the  period  its  deposits  are  insured:  Provided,  That  if  the  deposit 
are  assumed  by  a  newly  insured  bank,  the  bank  w^iose  deposits  are 
assumed  shall  not  be  required  to  pay  any  assessment  upon  the  deposits 
which  have  been  so  assumed  after  the  semiannual  period  in  which  the 
assumption  takes  effect.] 

(q)  W/ienever  the  liabiUties  of  an  insured  hank  for  deposits  shall 
have  been  assv/med  hy  another  insured  hank  or  hanks,  lohether  hy  way 
of  merger,  consolidation,  or  other  statutoi'y  assuirhption,  or  pursuant 
to  contract  {!)  the  insured  status  of  the  hank  whose  liabilities  are  so 
assumed  shall  terminate  on  the  date  of  receipt  hy  the  Corporation  of 
satisfactory  evidence  of  such  assumption;  (2)  the  separate  insurance  of 
all  deposits  so  assumed  shall  teimiinate  at  the  end  of  six  months  from 
the  date  such  assumption  takes  effect  or,  in  the  case  of  any  deposit,  the 
earliest  maturity  date  after  the  six-month  period;  and  (3)  the  assum- 
ing or  resulting  hank  shall  give  notice  of  such  assumption  to  each  of 
the  depositors  of  the  hank  lohose  liahilities  are  so  assumed  within 
thirty  days  after  such  assumption  takes  effect.  Where  the  deposits  of 
an  insured  hank  are  assumed  hy  a  newly  insured  hank,  the  hank  whose 
deposits  are  assumed  shall  not  he  required  to  pay  any  assessment  upon 
the  deposits  which  have  heen  so  assumed  after  the  semiannual  period 
in  which  the  assumption  takes  eifect. 

Seo.  9.  Upon  the  date  of  enactment  of  the  Banking  Act  of  1933,  the 
Corporation  shall  become  a  bod}'  corporate  and  as  such  shall  have 
power — 

First.  To  adopt  and  use  a  corporate  seal. 

Second.  To  ha\e  succession  until  dissolved  by  an  Act  of  Congress. 

Third.  To  make  contracts. 

Fourth.  To  sue  and  be  sued,  complain  and  defend,  in  any  court  of 
law  or  equity.  State  or  Federal.  All  suits  of  a  civil  nature  at  common 
law  or  in  equity  to  which  the  Corporation  shall  be  a  party  be  deemed 
to  arise  under  the  laws  of  the  United  States,  and  the  United  States 
district  courts  shall  have  original  jurisdiction  thereof,  without  regard 
to  the  amount  in  controversy ;  and  the  Corporation  may,  without  bond 
or  security,  remove  any  such  action,  suit,  or  proceeding  from  a  State 
court  to  the  Ignited  States  district  court  for  the  district  or  division  em- 
bracing the  place  where  the  same  is  pending  by  following  any  pro- 
cedure for  removal  now  or  hereafter  in  effect,  except  that  any  suit  to 
which  the  Corporation  is  a  party  in  its  capacity  as  receiver  of  a  State 
bank  and  which  involves  only  the  rights  or  obligations  of  depositors, 
creditors,  stockholders,  and  such  State  bank  under  State  law  shall  not 
be  deemed  to  arise  under  the  laws  of  the  United  States.  No  attachment 
or  execution  shall  be  issued  against  the  Orporation  or  its  property 
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before  final  judgment  in  any  suit,  action,  or  proceeding  in  any  State, 
county,  municipal,  or  United  States  court.  The  Board  of  Directors  shall 
designate  an  agent  upon  whom  service  of  process  may  be  made  in  any 
State,  Territory,  or  jurisdiction  in  which  any  insured  bank  is  located. 

Fifth.  To  appoint  by  its  Board  of  Directors  such  officers  and  em- 
ployees as  are  not  otherwise  provided  for  in  this  Act,  to  define  their 
duties,  fx  their  compensation,  require  bonds  of  them  and  fix  the  penalty 
thereof,  and  to  dismiss  at  pleasure  such  officers  or  employees.  Nothing 
in  this  or  any  other  Act  shall  be  construed  to  prevent  the  appointment 
and  compensation  as  an  officer  or  employee  of  the  Corporation  of  any 
officer  or  employee  of  the  United  States  in  any  board,  commission,  inde- 
pendent establishment,  or  executive  department  thereof. 

Sixth.  To  prescribe,  by  its  Board  of  Directors,  bylaws  not  incon- 
sistent with  law,  regulating  the  manner  in  which  its  general  business 
may  be  conducted,  and  the  privileges  granted  to  it  by  law  may  be 
exercised  and  enjoyed. 

Seventh.  To  exercise  by  its  Board  of  Directors,  or  duly  authorized 
officers  or  agents,  all  powers  specifically  granted  by  the  provisions  of 
this  Act,  and  such  incidental  powers  as  shall  be  necessary  to  carry  out 
the  power  so  granted. 

Eighth.  To  make  examinations  of  and  to  require  information  and 
reports  from  banks,  as  provided  in  this  Act. 

Ninth.  To  act  as  receiver. 

Tenth.  To  prescribe,  by  its  Board  of  Directors  such  rules  and  regula- 
tions as  it  may  deem  necessary  to  carry  out  the  provisions  of  this  Act 
or  of  any  other  l^axo  which  it  has  the  responsibility  of  administering  or 
enforcing  {except  to  the  extent  that  authority  to  isstte  such  rules  and 
regulations  has  been  expressly  and  exclusively  granted  to  any  other 
regulatory  agency). 

(b)  The  Board  of  Directors  shall  appoint  examiners  who  shall  have 
power,  on  behalf  of  the  Corporation,  to  examine  any  insured  State  non- 
member  bank  or  other  institution  (except  a  District  bank),  any  State 
nonmember  bank  making  application  to  become  an  insured  bank,  and 
any  closed  insured  bank,  whenever  in  the  judgment  of  the  Board  of 
Directors  an  examination  of  the  bank  is  necessary.  In  addition  to  the 
examinations  provided  for  in  the  preceding  sentence,  such  examiners 
shall  have  like  power  to  make  a  special  examination  of  any  State  mem- 
l)er  bank  and  any  national  bank  or  District  bank,  whenever  in  the  judg- 
ment of  the  Board  of  Directors  such  special  examination  is  necessary 
to  determine  the  condition  of  any  such  bank  for  insurance  purposes.  In 
making  examinations  of  insured  banks,  examiners  appointed  by  the 
Corporation  shall  have  power  on  behalf  of  the  Corporation  to  make 
such  examinations  of  the  affairs  of  all  affiliates  of  such  banks  as  shall 
be  necessary  to  disclose  fully  the  relations  between  such  banks  and 
their  affiliates  and  the  effect  of  such  relations  upon  such  banks.  Each 
examiner  shall  have  power  to  make  a  thorough  examination  of  all  of 
the  affairs  of  the  bank  and  its  affiliates,  and  shall  make  a  full  and  de- 
tailed report  of  the  condition  of  the  bank  to  the  Corporation.  The 
Board  of  Directors  in  like  manner  shall  appoint  claim  agents  who  shall 
have  power  to  investigate  and  examine  all  claims  for  insured  deposits. 
[Each  claim  agent  shall  have  power  to  administer  oaths  and  affirma- 
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as  to  any  matter  in  respect  to  claims  for  insured  deposits,  and  to  issue 
subpenas  and  subpenas  duces  tecum,  and,  for  the  enforcement  thereof, 
to  apply  to  the  United  States  district  court  for  the  judicial  district  or 
the  United  States  court  in  any  territory  in  which  the  main  office  of  the 
bank  or  affiliate  thereof  is  located,  or  in  which  the  witness  resides  or 
carries  on  business.  Such  courts  shall  have  jurisdiction  and  power  to 
order  and  require  compliance  with  any  such  subpena.] 

£(c)  In  connection  with  examinations  of  insured  banks,  and  af- 
filiates thereof,  the  appropriate  Federal  banking  agency,  or  its  desig- 
nated representatives,  shall  have  the  power  to  administer  oaths  and 
affirmations  and  to  examine  and  to  take  and  preserve  testimony  under 
oath  as  to  any  matter  in  respect  of  the  affairs  or  ownership  of  any  such 
bank  or  affiliate  thereof,  and  to  issue  subpenas  and  subpenas  duces 
tecum,  and,  for  the  enforcement  thereof,  to  apply  to  the  United  States 
district  court  for  the  judicial  district  or  the  United  States  court  in  any 
territory  in  which  the  main  office  of  the  bank  or  affiliate  thereof  is  lo- 
cated, or  in  which  the  witness  resides  or  carries  on  business.  Such 
courts  shall  have  jurisdiction  and  power  to  order  and  require  compli- 
ance with  any  such  subpena.  For  purposes  of  this  section,  the  term 
"affiliate"  shall  have  the  same  meaning  as  where  used  in  section  2(b) 
of  the  Banking  Act  of  1933  (12  U.S.C.  221a  (b) )  except  that  the  term 
"member  bank"  in  said  section  2(b)  shall  be  deemed  to  refer  to  an  in- 
sured bank. 

[(d)  In  cases  of  refusal  to  obey  a  subpena  issued  to,  or  contumacy 
by,  any  person,  the  Board  of  Directors  may  invoke  the  aid  of  any  court 
of  the  United  States  within  the  jurisdiction  of  which  such  hearing, 
examination  or  investigation  is  carried  on,  or  where  such  person  re- 
sides or  carries  on  business,  in  requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of  books,  records,  or  other  papers.  And 
such  court  may  issue  an  order  requiring  such  person  to  appear  before 
the  Board  of  Directors  or  member  or  person  designated  by  the  Board 
of  Directors,  there  to  produce  records,  if  so  ordered,  or  to  give  testi- 
mony touching  the  matter  in  question;  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  such  court  as  a  contempt  there- 
of. All  process  in  anv  such  case  may  be  served  in  the  judicial  district 
whereof  such  pei-son  is  an  inhabitant  or  carries  on  business  or  wherever 
he  may  be  found.] 

(c)  In  connection  with  examinations  of  insured  hanks,  State  non- 
member  hanks  or  other  institutions  making  application  to  hecome  in- 
sured hanks,  and  affiliates  thereof,  or  imth  other  ty.pes  of  investigations 
to  determine  compliance  toith  applicable  law  and  regulations,  the,  ap- 
propriate Federal  hanking  agency,  or  its  designated  representatives, 
are  authorised  to  administer  oaths  and  affirmations,  and  to  examine 
and  to  take  and  preserve  testimony  under  oath  as  to  any  matter  in  re- 
spect to  the  affairs  or  ownership  of  any  such  hank  or  institution  or 
affiliate  thereof,  and  to  exercise  su^h  other  powers  as  are  set  forth  in 
section  8 {n)  of  this  Act. 

(d)  For  jmrposes  of  this  section,  the  tei^n  ^^ affiliate''''  shall  have  the 
same  meaning  as  in  section  23 A  of  the  Federal  Resent  Act,  except  that 
the  term  ^^ member  hank''''  in  such  section  23 A  and  in  section 2 {h)  of  the 
Banking  Act  of  1933  shall  he  deemed  to  refer  to  an  insured  hank. 
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Sec.  18.  (a)   *  *  * 

(c)  (1)  Except  with  the  prior  written  approval  of  tlie  responsible 
agency,  which  shall  in  every  case  referred  to  in  this  paragraph  l>e  the 
Corporation,  no  insured  bank  shall — 

(A)  merge  or  consolidate  with  any  noninsured  bank  or 
institution ; 

(B)  assume  liability  to  pay  any  deposits  (including  licihUities 
which  iDOuId  he  '"'■  deposits^''  except  for  the  proviso  in  section  3{1) 
(5)  of  this  Act)  made  in,  or  similar  liabilities  of,  any  noninsured 
bank  or  institution ; 

(d)  (1)  No  State  nonmember  insured  bank  (except  a  District  bank) 
shall  establish  and  operate  any  new  domestic  branch  unless  it  shall 
have  the  prior  written  consent  of  the  Corporation,  and  no  State 
nonmember  insured  bank  (except  a  District  hank)  shall  move  its  main 
office  or  anv  such  branch  from  one  location  to  another  without  such  con- 
sent. The  factors  to  be  considered  in  granting  or  withholding  the  con- 
sent of  the  Cor])oration  under  this  subsection  shall  be  those  enumerated 
in  section  6  of  this  Act. 

(2)  No  State  nonmeniber  insured  hank  shall  estahlish  or  operate  any 
foreign  hranch^  except  with  the  prior  written  consent  of  the  Corpora- 
tion and  upon  such  conditions  and  pursuant  to  such  regulations  as  the 
Corporation  7na,y  prescribe  from  time  to  time. 

H:  ^  4;  :fc  :f:  4c  4: 

(j)  (1)  The  provisions  of  section  23A  of  the  Federal  Reserve  Act, 
as  amended,  relating  to  loans  and  other  dealings  between  member 
banks  and  their  affiliates,  shall  be  applicable  to  every  nonmember  in- 
sured bank  in  the  same  manner  and  to  the  same  extent  as  if  such  non- 
member  insured  bank  were  a  member  bank ;  and  for  this  purpose  any 
company  which  would  be  an  affiliate  of  a  nonmember  insured  bank, 
within  the  meaning  of  section  2  of  the  Banking  Act  of  1983,  as 
amended,  and  for  the  purposes  of  section  28A  of  tlie  Federal  Reserve 
Act,  if  such  bank  were  a  member  bank  shall  be  deeded  to  be  an  affil- 
iate of  such  nonmember  insured  bank. 

{£)  The  provisiotis  of  section  22 {h)  of  the  Federal  Reserve  'Act, 
as  amended,  relating  to  limits  on  loans  and  extensions  of  credit  hy  a 
member  hamk  to  its  executive  officers  or  directors  or  to  any  person 
who  directly  or  indirectly  owns,  controls,  or  has  the  power  to  vote 
more  than  10  per  centum  of  any  class  of  voting  securities  of  such  msm- 
her  hank,  except  in  the  case  of  such  a  hank  located  in  a  city,  town,  or 
villege  ivith  less  than  thirty  thousand  in  population,  in  which  case 
such  per  centum  shall  he  18  per  centum,  or  to  companies  controlled 
hy  such  an  executive  officer,  director^  or  person,  or  to  political  or  cam- 
paign committees  the  funds  or  services  to  which  irill  heneft  such  an 
officer,  director,  or  person  w  which  are  controlled  hy  such  an  officer, 
director,  or  person  and  relating  to  hoard  of  directors''  approval  of  and 
terms  of  such  loan,  shall  he  applicable  to  every  nonftnemher  insured 
hank  in  the  same  manner  and  to  the  same  extent  as  if  such  nonmember 
insured  hank  were  a  State  member  bank. 

{3)  [A)  Any  nonmember  insured  hank  which  violates  or  any  officer, 
director,  employee,  agent,  or  other  person  participating  in  the  con- 


125 

duct  of  the  affairs  of  such  nonmember  insured  hank  loho  violates  any 
pj'O'vision  of  section  23 A  or  22(h)  of  the  Federal  Reserve  Act^  as 
amended^  or  any  laioful  regulation  issued  pursuant  thereto^  shall  for- 
feit and  pay  a  civil  penalty  of  not  more  than  $l/)00  per  day  for  each 
day  during  which  such  violation  continues.  The  penalty  shall  he  as- 
sessed and,  collected  hy  the  Corporation  hy  written  notice.  As  used  in 
this  section.,  the  term,  '"''violates''''  includes  withcnit  any  limitation  any 
action  {alone  or  with  another  or  others)  for  or  toward  causing.^  bring- 
ing about.,  participating  in.,  counseling.,  or  aiding  or  abetting  a  viola- 
tion. 

(B)  In  determining  the  amount  of  the  penxilty  the  Corporation 
slholl  take  into  account  the  appropriaten£,ss  of  the  penalty  with  re- 
spect to  the  size  of  financial  resources  and  good  faith  of  the  member 
bank  or  person  charged^  the  gravity  of  the  violation^  the  history  of 
previous  violations,  and  such  other  matters  as  justice  may  require. 

(C)  The  nonmember  insulted  hank  or  person  charged  shall  be  af- 
forded an  opportunity  for  agency  hearing.,  upon  request  made  within 
ten  days  after  issuance  of  the  notice  of  assessment.  In  such  hearing 
all  issues  shall  be  detennined  on  the  record  pursuant  to  section  56 Jf,  of 
title  5,  United  States  Code.  The  agency  determination  shall  be  made 
by  final  order  lohich  may  he  revieioed,  only  as  provided  in  subpara- 
graph (D).  If  no  hearing  is  requested  a^s  herein  provided  the  assess- 
ment shall  constitute  a  final  and  una,ppealable  order. 

{D)  Any  noninember  insured  bank  or  person  against  lohom  an 
order  imposing  a  civil  money  peTialty  has  been  entered  after  agency 
hearing  under  this  section  may  obtain  7'eview  by  the  United  States 
court  of  appeals  for  the  circuit  in  tvhich  the  hoine  office  of  the  mem- 
ber hank  is  located.,  or  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.,  by  filing  a  notice  of  appeal  in  such  court 
ivithin  ten  days  from  the  date  of  su£h  order.,  and,  simultaneously  send- 
ing a  copy  of  such  notice  by  registered  or  certified  mail  to  the  Corpo- 
ration. The  Corporation  shall  promptly  certify  and  fil£  in  such  court 
the  record  upon  tohich  the  pe7mlty  was  imposed,  as  provided  in  sec- 
tion 2112  of  title  28,  United  States  Code.  Tlie  findings  of  the  Cor- 
poration shall  be  set  aside  if  found  to  he  unsupported  by  substantial 
evidence  as  provided  by  section  706(2)  (E)  of  title  5,  United  States 
Code. 

(E)  If  any  nonmeTnber  insured  bank  or  person  fails  to  pay  an  as- 
sessment after  it  has  become  a  final  and  unappealable  order,  or  after 
th£  court  of  appeals  has  entered  final  judgment  in  favor  of  the  agency., 
the  Corporation  shall  refer  the  matter  to  the  Attorney  General.,  wfio 
sliall  recover  the  amount  assessed  by  a/^tion  in  the  appropriate  United 
States  distnct  court.  In  such  action  the  validity  and  appropAateness 
of  the  final  order  imposing  the  penalty  shall  not  be  subject  ta  review. 

(F)  The  Corporation  shall  promulgate  regulations  establishing 
procedures  necessary  to  implement  this  paragraph. 

(G)  All  penalties  collected  under  the  authority  of  this  paragraph 
shall  be  covered  into  the  Treasury  of  the  United  States. 

(1)  When  authorized  hy  State  laxo.,  a  State  nonmember  insured 
bank  may.,  but  only  with  the  prior  urritten  consent  of  the  Corporation 
and,  upon  such  conditions  and  under  such  regulations  as  the  Corpora- 
tion may  prescribe  from  time  to  time.,  acquire  and,  hold.,  directly  or 
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mdirectly ^  stock  or  other  evidences  of  otonership  in  one  or  tnore  hanks 
or  entities  organized  under  the  law  of  a  foreign  country  or  a  depend- 
ency or  insular  possession  of  the  United  States  and  not  engaged^ 
directly  or  indirectly^  in  any  activity  in  the  United  States  except  as., 
in  the  judgment  of  the  Board  of  Directors.,  shall  he  incidental  to  the 
international  or  foreign  husiness  of  S'uch  foreign  hank  or  entity ;  and., 
notwithstanding  the  provisions  of  suhsection  (j)  of  this  section,  su^h 
State  nonmemher  insured  hank  may^  as  to  su^h  foreign  hank  or  entity, 
engage  in  transactions  that  would  otherwise  he  covered  therehy.,  hut 
only  in  the  manner  and  within  the  limits  prescrihed  hy  the  Corpora- 
tion hy  general  or  specific  regulation  or  ruling. 


CONVERSION   OF  MUTUAL    SAVINGS  BANKS 

Sec.  26.  With  respect  to  any  State- chartered  insured  mutual  savings 
hank  which  converts  into  a  Federal  savings  hank  or  merges  or  con- 
solidates into  a  Federal  savings  hank  or  a  savings  hank  which  is  {or 
within  sixty  days  after  the  merger  or  consolidation  hecomes)  an 
insured  institution  within  the  meaning  of  section  401  of  the  National 
Housing  Act,  the  Corporation  shall  indemnify  the  Federal  Savings 
and  Loan  Insurance  Corporation  against  any  losses  incurred  hy  it 
which  arise  out  of  losses  incurred  hy  the  converting  hank  prior  to 
conversion  as  folloios :  One  hundred  per  centum,  of  such  losses  incurred 
hy  the  Federal  Samngs  and  Loan  iTisurance  Corporation  during  the 
first  two  years  after  conversion,  75  per  centuvn  during  the  third  year, 
50  per  centum  during  the  fourth  year,  and  25  per  centum  during  the 
fifth  year.  The  Corporation  and  the  Federal  Savings  and  Loan  Insur- 
ance Corporation,  shall,  toithin  six  months  after  enactment  hereof, 
rwutucblly  agree  on  what  shall  he  treated  as  ''^losses  incurred  hy  it  ivhich 
arise  oxit  of  losses  incurred  hy  the  converting  hank  prior  to  conversion'' 
for  purposes  hereof  and,  failing  such  agreement,  the  General  Account- 
ing Oifice  shall  prescrihe  the  meaning  of  those  terms.  Any  conversion, 
merger,  or  consolidation  covered  hy  this  section  shall  not  he  deemed 
a  terminxition  of  insured  status  under  section  8(a)  of  this  Act. 


Home  Owner's  Loan  Act  of  1933 


DEFINITIONS 


Sec.  2.  As  used  in  this  Act — 

(a)  The  term  "Board"  means  the  Federal  Home  Loan  Bank  Board 
created  under  the  Federal  Home  Loan  Bank  Act. 

(b)  The  term  "Corporation"  means  the  Home  Owners'  Loan  Cor- 
poration created  under  section  4  of  this  Act. 

(c)  The  term  "home  mortgage"  means  a  first  mortgage  on  real 
estate  in  fee  simj^le  or  on  a  leasehold  under  a  renewable  lease  for  not 
less  than  ninety-nine  years,  upon  wliich  there  is  located  a  dwelling 
for  not  more  than  four  families,  used  by  tlie  owner  as  a  liome  or  lield 
by  him  as  his  homestead,  and  having  a  value  not  exceeding  $20,000; 
and  the  term  "first  mortgage"  includes  such  classes  of  first  liens  as 
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are  commonly  given  to  secure  advances  on  real  estate  under  the  laws 
of  the  State  in  which  the  real  estate  is  located,  together  with  the  credit 
instruments,  if  any,  secured  thereby. 

(d)  The  term  "association"  means  a  Federal  Savings  and  Loan 
Association  [chartered  by  the  Board  as  provided  in  section  5  of  this 
Act.]  or  a  Federal  mutual  savings  hank  chartered  hy  the  Board  under 
section  5,  and  any  reference  in  any  other  laio  to  a  Federal  savings  and 
loan  association  sliall  he  deemed  to  he  also  a  reference  to  a  Federal 
mutual  savings  hank,  unless  the  context  indicates  otherwise. 


FEDERAL  SAVINGS  AND  LOAN  ASSOCLATIONS 

Sec.  5.  (a)  In  order  to  provide  local  mutual  thrift  institutions  in 
which  people  may  invest  their  funds  and  in  order  to  provide  for 
the  financing  of  homes,  the  Board  is  authorized,  under  such  rules  and 
regulations  as  it  may  prescribe,  to  provide  for  the  organization, 
incorporation,  examination,  operation,  and  regulation  of  associations 
to  be  known  as  "Federal  Savings  and  Loan  Association",  or  ''''Federal 
mutual  savings  hanks''"'  {hut  only  in  the  case  of  institutions  which, 
prior  to  conversion,  loere  State  mutual  savings  hanks  located  in  States 
which  authorize  the  chartering  of  State  mutual  savings  hanks) ,  and  to 
issue  charters  therefor,  giving  primary  consideration  to  the  best  prac- 
tices of  local  mutual  thrift  and  home-financing  institutions  in  the 
United  States.  An  association  lohich  ivas  formerly  organized  as  a 
savings  hank  under  State  laio  may,  to  the  extent  authorized  hy  the 
Board,  continue  to  carry  on  any  axitivities  it  was  engaged  in  on 
Decemher  31,  1977,  and  to  retain  or  make  any  investments  of  a  type 
it  held  on  that  date,  except  that  its  equity,  corporate  hond,  and  con- 
sumer loan  investments  may  not  exceed  the  average  ratio  of  such 
investments  to  total  assets  for  the  five-year  period  immediately  pre- 
ceding the  filing  of  an  application  for  conversion.  An  association 
which  was  formerly  organized  as  a  savings  hank  under  State  laio  shall 
he  suhject  to  the  requirements  of  existing  State  law  in  the  State  of  its 
original  charter  pertaining  to  discrimination  in  the  extension  of  home 
mortgage  loans  or  adjustment  in  the  terms  of  mortgage  instruments 
hased  on  neighhorhood  or  geographical  area  if  the  existing  State  law 
imposes  more  stringent  requirements  than  current  Federal  law  and 
regulations. 

******* 

[(d)(1)  The  Board  shall  have  power  to  enforce  this  section  and 
rules  and  regulations  made  hereunder.  In  the  enforcement  of  any 
provision  of  this  section  or  rules  and  regulations  made  hereunder,  or 
any  other  law  or  regulation,  or  in  any  other  action,  suit,  or  proceeding 
to  which  it  is  a  party  or  in  which  it  is  interested,  and  in  the  admin- 
istration of  conservatorships  and  receiverships,  the  Board  is  author- 
ized to  act  in  its  own  name  and  through  its  own  attorneys.  Except 
as  otherwise  provided  herein,  the  Board  shall  be  subject  to  suit  (other 
than  suits  on  claims  for  money  damages)  by  any  Federal  savings  and 
loan  association  or  director  or  officer  thereof  *with  respect  to  any 
matter  under  this  section  or  any  other  appliclible  law,  or  rules  or 
regulations  thereunder,  in  the  United  States  district  court  for  the 
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judicial  district  in  which  the  home  office  of  the  association  is  located, 
or  in  the  United  States  District  Court  for  the  District  of  Columbia, 
and  the  Board  may  be  served  with  process  in  the  manner  prescribed 
by  the  Federal  Rules  of  Civil  Procedure. 

t(2)  ( A)  If,  in  the  opinion  of  the  Board,  an  association  is  violating 
or  has  violated,  or  the  Board  has  reasonable  cause  to  believe  that  the 
association  is  about  to  violate,  a  law,  rule,  regulation,  or  charter  or 
other  condition  imposed  in  writing  by  the  Board  in  connection  with 
the  granting  of  any  application  or  other  request  by  the  association,  or 
written  agreement  entered  into  with  the  Board,  or  is  engaging  or  has 
engaged,  or  the  Board  has  reasonable  cause  to  believe  that  the  associa- 
tion is  about  to  engage,  in  an  unsafe  or  unsound  practice,  the  Board 
may  issue  and  serve  upon  the  association  a  notice  of  charges  in  respect 
thereof.  The  notice  shall  contain  a  statement  of  the  facts  constituting 
the  alleged  violation  or  violations  or  the  unsafe  or  unsound  practice  or 
practices,  and  shall  fix  a  time  and  place  at  which  a  hearing  will  be  held 
to  determine  whether  an  order  to  cease  and  desist  therefrom  should 
issue  against  the  association.  Such  hearing  shall  be  fixed  for  a  date 
not  earlier  than  thirty  days  nor  later  than  sixty  days  after  service  of 
such  notice  unless  an  earlier  or  a  later  date  is  set  by  the  Board  at  the 
request  of  the  association.  Unless  the  association  shall  appear  at  the 
hearing  by  a  duly  authorized  representative,  it  shall  be  deemed  to  have 
consented  to  the  issuance  of  the  cease-and-desist  order.  In  the  event  of 
such  consent,  or  if  upon  the  record  made  at  any  such  hearing  the  Board 
shall  find  that  any  violation  or  unsafe  or  inisound  practice  specified 
in  the  notice  of  charges  has  been  established,  the  Board  may  issue  and 
serve  upon  the  association  an  order  to  cease  and  desist  from  any  such 
violation  or  practice.  Such  order  may,  by  provisions  which  may  be 
mandatory  or  otherwise,  require  the  association  and  its  directors,  offi- 
cers, employees,  and  agents  to  cease  and  desist  from  the  same,  and,  fur- 
ther, to  take  affirmative  action  to  correct  the  conditions  resulting  from 
any  such  violation  or  practice. 

[(B)  A  cease-and-desist  order  shall  become  effective  at  the  expira- 
tion of  thirty  days  after  service  of  such  order  upon  the  association  con- 
cerned (except  in  the  case  of  a  cease-and-desist  order  issued  upon  con- 
sent, which  shall  become  effective  at  the  time  specified  therein),  and 
shall  remain  effective  and  enforceable,  except  to  such  extent  as  it  is 
stayed,  modified,  terminated,  or  set  aside  by  action  of  the  Board  or  a 
reviewing  court.] 

(2)  (A)  If,  hi  the  opinion  of  the  Board,  any  association  or  any 
director,  oificer,  employee,  agent,  or  other  person  participat'mg  in  the 
conduct  of  the  affairs  of  such  association  is  engaging  or  has  engaged^ 
or  the  Board  has  reasonable  cause  to  believe  that  the  association  or 
any  director,  officer,  employee,  agent,  or  other  person  participating  in 
the  conduct  of  the  affairs  of  such  association  is  about  to  engage,  in  an 
unsafe  or  u/nso^md  practice  in  conducting  the  business  of  such  asso- 
ciation, or  is  violating  or  has  violated  or  the  Board  has  reasonable 
cause  to  believe  that  the  association  or  any  director,  officer,  employee, 
agent,  or  other  person  participating  in  the  conduct  of  the  affairs  of 
such  association  is  abmit  to  violate,  a  law,  rule,  or  regulation,  or 
charter,  or  any  condition  imposed  in  writing  by  the  Board  in  con- 
nection with  the  granting  of  any  application  or  other  request  by  the 
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association  or  any  written  agreement  entered  into  with  the  Boards  the 
Board  may  issue  and  serve  upon  the  association  or  siich  director, 
officer,  employee,  agent,  or  other  person  a  notice  of  charges  in  respect 
thereof.  The  notice  shall  contain  a  statement  of  the  facts  constituting 
the  alleged  violation  or  violations  or  the  U7isafe  or  unsound  practice  or 
practices,  and  shall  fix  a  time  and  place  at  ivhich  a  hearing  will  he  held 
to  determine  lohether  an  order  to  cease  and  desist  therefrom  should 
issue  against  the  association  or  the  director,  officer^  employee,  agent,  or 
other  person  participating  in  the  conduct  of  the  affairs  of  such  asso- 
ciation. Such  hearing  shall  he  fixed  for  a  date  not  earlier  than  thirty 
days  nor  later  than  sixty  days  after  service  of  such  notice  unless  an 
earlier  or  a  later  date  is  set  hy  the  Board  at  the  request  of  any  party  so 
served.  Unless  the  party  or  parties  so  served  shall  appear  at  the  hearing 
hy  a  duly  authorized  representative,  they  shall  he  deemed  to  have 
consented  to  the  issuance  of  the  cease-and-desist  order.  In  the  event 
of  such  consent,  or  if  upon  the  record  made  at  any  such  hearing,  the 
Board  shall  find  that  any  violation  or  unsafe  or  unsou7ul  practice  spe- 
cified in  the  notice  of  charges  has  heen  estahlished,  the  Board  may 
issue  and  serve  upon  the  association  or  the  director,  officer,  employee, 
agent,  or  other  person  participating  in  the  conduct  of  the  affairs  of 
such  association  an  order  to  cease  and  desist  from  any  such  violation 
or  practice.  Such  order  may,  hy  provisions  tohich  may  he  mandatory 
or  otherwise,  require  association  or  its  directors,  officers,  employees, 
agents,  and  other  persons  participating  in  the  conduct  of  the  affairs 
of  such  association  to  cease  and  desist  from  the  same,  and,  further, 
to  take  affirmative  action  to  cm^rect  the  conditions  resulting  from  any 
such  violation  or  practice. 

(B)  A  cease-and-desist  order  shall  hecome  effective  at  the  expiration 
of  thirty  days  after  service  of  suc-h  order  upon  the  association  or  the 
party  or  parties  so  served  (except  in  the  case  of  a  cease-and-desist 
order  issued  upon  consent,  tohich  shall  hecome  effective  at  the  time 
specified  therein),  and  shall  remain  effective  and  enfm^ceahle,  except 
to  such  extent  as  it  is  stayed,  modified,  terminated,  or  set  aside  hy 
action  o  f  the  Board  or  a  rerneioing  court. 

(C)  This  parngraph  and  paragraphs  (3),  (4),  (S),  (7),  (8),  (9), 
{10),  (12)  (A)  and  (B),  (IS),  and  {U)  of  this  suhsection  (d)  shall 
apply  to  any  savings  and  loan  holding  company  or  to  any  subsidiary 
[other  than  an  association)  of  a  savings  and  loan  holding  company, 
as  those  terms  are  defned  in  section  Jfi8  of  the  National  Housing  Act 
{12  U.S.C.  1730a),  as  amended,  and  to  any  affiliate  service  corporation 
of  an  association  in  the  same  manner  as  they  apply  to  an  association. 

(8)  (A)  Whenever  the  Board  shall  determine  that  the  violation  or 
threatened  \iolation  or  the  nnsafe  or  unsound  practice  or  practices 
specified  in  tlio  notice  of  charges  served  \\\>o\\  the  association  or  any 
director,  officer,  employee,  agent,  or  other  person  participating  in  the 
conduct  of  the  affairs  'of  such  association  pursuant  to  i)arag-raph  (2) 
(A)  of  tliis  subsection,  "or  the  continuation  thereof,  is  likely  to  cause 
insolvency  (as  defined  in  i)arao:raph  (())  (A)  (i)  of  this  subsection) 
or  substantial  dissipation  of  assets  or  earnings  of  the  association,  or  is 
likely  to  seriously  weaken  the  condition  of  the  association  oi-  otherwise 
seriously  prejudice  the  interests  of  its  savings  account  hoi dei-st,  the 
Board  nuiy  issue  a  temporary  order  i-equiring  the  association  to  cease 
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and  desist  from  any  such  violation  or  practice.  Such  order  shall  become 
effective  upon  service  upon  the  association  and.  unless  set  aside,  limited, 
or  suspended  by  a  court  in  proceedincfs  authorized  by  subparagraph 
(B)  of  this  paragraph,  shall  remain  effective  and  enforceable  pending 
the  completion  of  the  administrative  proceedings  pui'suant  to  such 
notice  and  until  such  time  as  the  Board  shall  dismiss  the  charges  speci- 
fied in  such  notice  or,  if  a  cease-and-desist  order  is  issued  against  the 
association,  until  the  effective  date  of  any  such  order.]  prior  to  the 
completion  of  the  proceedings  conducted  pursuant  to  paragraph  (^) 
i^A)  of  this  subsection  the  Board  may  issue  a  temporar-y  order  requir- 
ing the  association  or  such  director,  officer^  emplayee^  agent^  oi^  other 
person  to  cease  and  desist  from  any  such  violation  or  practice  and  to 
take  affirmative  action  to  prevent  such  iiisolvency,  dissipation^  condi- 
tion or  prejudice  pending  completion  of  such  proceedings.  Such  order 
shall  hecoms  effective  upon  service  upon  the  association  or  such  direc- 
tor^ officer^  employee^  agent.,  or  other  person  participating  in  the  con- 
duct of  the  a.ffairs  of  such  institution  and,  unless  set  aside,  limited,  or 
suspended  hy  a  court  in  proceedings  authorized  hy  subparagraph  (B) 
of  thiji  paragraph,  shall  remain  effective  and  enforceahle  pemling  the 
completion  of  the  administrative  proceedings  pursuant  to  such  notice 
and  until  such  time  as  the  Board  shall  dismiss  the  charges  specified  in 
such  notice,  or  if  a  cease-and-desist  order  is  issued  against  the  associa- 
tion or  such  director,  officer,  employee,  agent,  oi'  other  person,  until 
the  effective  date  of  such  order. 

(B)  Within  ten  days  after  the  association  concerned  or  any  director, 
officer,  employee,  agent,  or  other  person  participating  in  the  conduct  of 
the  affairs  of  such  association  has  been  served  with  a  temporai-y  cease- 
and  desist  order,  the  association  or  such  director,  officer,  employee, 
agent,  or  other  per^son  may  apply  to  the  United  States  district  court 
for  the  judicial  district  in  which  the  home  office  of  tlie  association  is 
located,  or  the  Ignited  States  District  Court  for  the  District  of  Colum- 
bia, for  an  injunction  setting  aside,  limiting,  or  suspending  the  enforce- 
ment, operation,  or  effectiveness  of  such  order  pending  the  comi:)leition 
of  the  administrative  proceedings  pursuant  to  the  notice  of  charges 
served  upon  the  [association]  hank  or  such  director,  officer,  employee, 
agent,  or  otlwr  person  under  paragraph  (2)  (A)  of  this  subsection,  and 
such  court  shall  have  jurisdiction  to  issue  such  injunction. 

(4)  (A)  Wlienever,  in  the  opinion  of  the  Board,  any  director  or  offi- 
cer of  an  association  has  connnitted  any  violation  of  law,  iide,  or  regu- 
lation[.]  or  of  a  cease-and-desist  order  which  has  become  final,  or  has 
engaged  or  participated  in  any  unsafe  or  unsound  practice  in  connec- 
tion with  the  association,  or  has  committed  or  engaged  in  any  act, 
omission,  or  practice  which  constitutes  a  breach  of  his  fiduciary  duty 
as  such  director  or  officer,  and  the  Board  determines  that  tlie  associa- 
tion has  suffered  or  will  probably  suffer  substantial  financial  loss  or 
other  damage  or  that  the  interests  of  its  savings  account  holders  could 
be  seriously  i)rejudiced  by  reason  of  such  violation  or  practice  or 
breach  of  fiduciary  duty,  or  that  the  director  or  officer  lias  received 
ffnancial  gain  hy  reason  of  such  violation  or  practice  or  hi'ea-ch  of 
fiduciary  duty,  and  that  such  violation  or  practice  or  breach  of  fidu- 
ciary duty  is  one  involving  pei-sonal  dishonesty  on  the  part  of  such 
director  or  officer,  or  a  willfid  or  coidinuing  disregard  for  the  safety 


or  soundness  of  the  association^  the  Board  may  serve  upon  such  direc- 
tor or  officer  a  written  notice  of  its  intention  to  remove  him  from  office 
or  to  'prohibit  his  further  pcn'ticipation  in  any  mangier  in  the  cmiduct 
of  the  affairs  of  the  association. 

(B)  AYhenever,  in  the  opinion  of  the  Board,  any  director  or  officer 
of  an  association,  by  conduct  or  practice  with  respect  to  another  sav- 
ings and  loan  association  or  other  business  institution  which  resulted 
in  substantial  financial  loss  or  other  damage,  has  evidenced  [his  per- 
sonal dishonesty  and  unfitness  to  continue  as  a  director  or  officer,  and, 
whenever,  in  the  opinion  of  the  Board,  any  other  person  participating 
in  the  conduct  of  the  affairs  of  an  association,  by  conduct  or  pi-actice 
with  resj^ect  to  such  association  or  other  savings  and  loan  association 
or  other  business  institution  which  resulted  in  substantial  financial  loss 
or  other  damage,  has  evidenced  his  personal  dishonesty  and  unfitness 
to  participate  in  the  conduct  of  the  affaire  of  such  association,  the 
Board  may  serve  upon  such  director,  officer,  or  other  person  a  written 
notice  of  its  intention  to  remove  him  from  office  and/or]  either  his 
persona?  dishonesty  or  a  loillfidl  or  continuing  disregard  far  its  safety 
and  soundness,  an/I,  whenever,  in  the  opinion  of  the  Board,  any  other 
person  participating  in  the  conduct  of  the  affairs  of  an  association,  hy 
conduct  oi'  practice  xmth  respect  to  such  association  or  other  savings 
and  loan  association  or  other  business  i7istitution  lohich  resulted  in 
substantial  financial  loss  or  other  damage,  has  evidenced  either  his 
personal  dishonesty  or  a  loillfull  or  continuing  disregard  for  its  safety 
and'  soundness,  and^  in  addition,  has  evidenced  his  unfitness  to  par- 
ticipate in  the  coiuluct  of  the  affairs  of  such  association,  the  Board 
may  serine  upon  such  director,  officeT,  or  other  person  a.  written  notice 
of  its  intention  to  remove  him  from  office  or  to  prohibit  his  further 
participation  in  any  manner  in  the  conduct  of  the  affairs  of  [such] 
the  association. 

(C)  In  respect  to  any  director  or  officer  of  an  association  or  any 
other  person  referred  to  in  subparagraj^h  (A)  or  (B)  of  this  para- 
graph, the  Board  may,  if  it  deems  it  necessary  for  the  protection  of 
the  association  or  the  interests  of  its  savings  account  holders,  by  written 
notice  to  such  effect  served  upon  such  director,  officer,  or  other  person, 
suspend  him  from  office  and/or  prohibit  him  from  further  participa- 
tion in  any  manner  in  the  conduct  of  the  affairs  of  the  association. 
Such  suspension  and/or  prohibition  shall  become  effective  upon  service 
of  such  notice  and,  unless  stayed  by  a  court  in  proceedings  authorized 
by  subparagraph  (E)  of  this  paragraph,  shall  remain  in  effect  pending 
the  completion  of  the  administrative  proceedings  pureuant  to  the 
notice  served  upon  subparagraph  (A)  or  (B)  of  this  paragraph  and 
until  such  time  as  tlie  Board  shall  dismiss  the  charges  specified  in  such 
notice,  or,  if  an  order  of  removal  and/or  prohibition  is  issued  against 
the  director  or  officer  or  other  person,  until  the  effective  date  of  any 
such  order.  Copies  of  any  such  notice  shall  also  be  served  upon  the 
association  of  whic  h  he  is  a  director  or  officer  or  in  the  conduct  of  whose 
affairs  he  has  participated. 

(D)  A  notice  of  intention  to  remove  a  director,  officer,  or  other 
person  from  office  and/or  to  piohibit  his  paitici]iation  in  the  conduct 
of  the  affairs  of  an  association,  shall  contain  a  statement  of  the  facts 
constituting  grounds  therefor,  and  shall  Hx  a  time  antl  place  at  which 
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a  hearing  will  be  held  thereon.  Such  hearing  sliall  be  fixed  for  a 
date  not  earlier  than  thirty  days,  nor  later  than  sixty  days  after  the 
date  of  service  of  such  notice,  unless  an  earlier  or  a  later  date  is  set 
by  the  Board  at  the  request  of  (i)  such  director,  officer,  or  other 
person,  and  for  good  cause  shoAvn.  or  (ii)  the  Attorney  General  of 
the  United  States.  Unless  such  director,  officer,  or  other  person  shall 
appear  at  the  hearing  in  person  or  by  a  duly  authorized  representa- 
tive, he  shall  be  deemed  to  have  consented  to  the  issuance  of  an  order 
of  such  removal  and/or  prohibition.  In  the  event  of  such  consent,  or 
if  upon  the  record  made  at  any  such  hearing  the  Board  shall  find  that 
any  of  the  grounds  specified  in  such  notice  has  been  established,  the 
Board  may  issue  such  orders  of  suspension  or  removal  from  office, 
and/or  prohibition  from  participation  in  the  conduct  of  the  affairs 
of  the  association,  as  it  may  deem  appropriate.  Any  such  order  shall 
become  effective  at  the  expiration  of  thirty  days  after  service  upon 
such  association  and  the  director,  officer,  or  other  person  concerned 
(except  in  the  case  of  an  order  issued  upon  consent,  which  shall  be- 
come effective  at  the  time  specified  therein).  Such  order  shall  remain 
effective  and  enforceable  except  to  such  extent  as  it  is  stayed,  modi- 
fied, terminated,  or  set  aside  by  action  of  the  Board  or  a  reviewing 
court. 

(E)  Within  ten  days  after  any  director,  officer,  or  other  pei-son 
has  been  suspended  from  office  and/or  prohibited  from  participation 
in  the  conduct  of  the  affairs  of  an  association  under  subparagraph  (C) 
of  this  paragraph,  such  director,  officer,  or  other  person  may  apply  to 
the  United  States  district  court  for  the  judicial  district  in  which  the 
home  office  of  the  association  is  located,  or  the  Ignited  States  District 
Court  for  the  District  of  Columbia,  for  a  stay  of  such  suspension  and/or 
prohibition  pending  the  completion  of  the  administrative  proceedings 
pursuant  to  the  notice  served  upon  such  director,  officer,  or  other  per- 
son under  subparagraph  (A)  or  (B)  of  this  paragi-aph,  and  such  court 
shall  have  jurisdiction  to  stay  such  suspension  and/or  prohibition. 

(5)  (A)  "\Anienever  any  dii'ector  or  officer  of  an  association,  or  other 
person  participating  in  the  conduct  of  the  affairs  of  such  association,  is 
charged  in  any  infornuition,  indictment,  or  complaint  authorized  by  a 
ITnited  States  Attorney,  with  the  commission  of  or  a  partici]'>ation  in  a 
[felony]  crime  involving  dishonesty  or  breach  of  trust  irhich  is  pini- 
ishahle  hy  hnpr/sonmeiit  for  a  term,  exceeding  one  year  umJer  State 
or  Federal  Jau\  the  Board  may,  ?*/  continved  service  or  participation 
hy  the  indiciduat  may  pose  a  threat  to  the  interests  of  the  associatioifs 
depositors  or  may  threaten  to  impair  pnhlie  confdence  in  the  associa- 
tion, by  written  notice  served  upon  such  directoi'.  officer,  oi-  other  per- 
son[,5  suspend  him  from  office  [and/]  or  prohibit  him  from  further 
participation  in  any  manner  in  the  conduct  of  the  affairs  of  the  asso- 
ciation. A  co])y  of  such  notice  shall  also  be  served  upon  the  association. 
Such  suspension  fand/J  or  prohibition  shall  remain  in  effect  until  such 
information,  indictment,  or  complaint  is  finally  disposed  of  or  until 
terminated  by  the  Board.  In  the  event  that  a  judgment  of  conviction 
with  respect  to  such  [offense]  crime  is  entered  a<rainst  such  director, 
officer,  oi'  other  ]X'rson,  and  at  such  time  as  such  judgment  is  not  snbject 
to  further  appellate  review,  the  Board  may  //  continued  service  or  par- 
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twipation  hy  the  individual  7imy  pose  a  threat  to  the  interests  of  the 
associations  depositors  or  may  threaten  to  impair  piihlic  con-fidence  in 
the  assoeuatioiu  issue  and  serve  upon  such  director,  officer,  or  other  per- 
son an  order  renioAino-  him  from  office  [and/3  <'i"  l)rohil)itin<2:  him  from 
further  participation  in  any  manner  in  the  conduct  of  the  affaire  of 
the  association  except  with  the  consent  of  the  Board.  A  copy  of  such 
order  sliall  l)e  served  upon  such  association,  Avhereupon  sucli  director  or 
officer  shall  cease  to  be  a  director  or  officer  of  such  association.  A  finding 
of  not  o-uilty  or  other  disposition  of  tlie  charoe  shall  not  preclude  the 
Board  from  thereafter  institutino-  proceedino-s  to  remove  such  director, 
officer,  or  other  person  from  office  [and/]  or  to  prohibit  further  par- 
ticipation in  association  aft'airs,  pursuant  to  subparagrraph  (A)  [orj, 
(B)  or  (C)  of  paragraph  (4)  '[pi  this  sxihse ctionj.  A^iy  ^wtice  of  sus- 
pension or  airier  of  removal  issued  under  this  subparagraph  shall  re- 
mmn  effective  and  outstanding  until  the  completion  of  any  heanng  or 
appeal  authorized  under  suhparagraph  [C)  hereof  unless  tei^mitmted 
hy  the  hooA'. 

(B)  [if]  //  at  any  time,  because  of  the  suspension  of  one  or  more 
directors  pursuant  to  this  [subsection  (d)]  section,  there  shall  be  on 
the  board  of  directors  of  an  association  less  than  a  quorum  of  directors 
not  so  suspended,  all  powers  and  functions  vested  in  or  exercisable  by 
such  board  shall  vest  in  and  be  exercisable  by  the  director  or  directors 
on  the  board  [and]  not  so  suspended,  until  such  time  as  there  shall  be  a 
quorum  of  the  board  of  directors.  In  the  event  all  of  the  directors  of  an 
association  are  suspended  pursuant  to  this  [subsection  (d)]  section, 
the  Board  shall  appoint  persons  to  serve  temporarily  as  directors  in 
their  place  and  stead  pending  the  termination  of  such  suspensions,  or 
until  such  time  as  those  who  have  been  suspended,  cease  to  be  directors 
of  the  association  and  their  respective  successors  take  office. 

(C)  Within  thirty  days  from  service  of  any  notice  of  suspension  m^ 
order  of  removal  issued  pAirsuant  to  subparagraph  {A),  the  director, 
officer,  or  other  person  c&ncerned  may  request  in  writing  an  opportun- 
ity to  appear  hefore  the  Board  to  shau.^  that  the  continued  service  to  or 
participatian  in  the  conduct  of  the  affairs  of  the  association,  hy  sueh  in- 
dividual does  not,  or  is  not  likely  to,  pose  a.  threat  to  thf  interests  of  the 
associations  depositors  or  threaten  to  impair  public  confidence  in  the 
association.  Upon  receipt  of  any  such  request,  the  Board  shall  fix  a  time 
{not  more  than-  thirty  days  after  receipt  of  such  request,  unless  extend- 
ed at  the  request  of  the  concerned  director,  officer,  or  other  person)  and 
place  at  whieh  the  director,  officer,  or  other  person  may  appear.,  per- 
sonally or  through  counsel,  hefore  one  or  more  memhers  of  the  agency 
or  designated  employees  of  the  Board  to  submit  written  materials  (or, 
(it  tlie  discretion  of  the  agency,  oral  testimony)  and  oral  argument. 
Within  sixty  days  of  such  hearing,  the  Board  shall  notify^  the  director, 
officer,  or  oiheo'  person  whether  the  suspension  or  proh  ihition  froni  par- 
ticipatieyn  in  any  manner  in  the  conduct  of  the  affairs  of  the  association 
will  he  continued,  terminated  or  otherwise  modified,  or  whether  the 
order  removing  said  director,  officer,  or  other  person  from  office  or 
prohibiting  such  individual  from  further  participation  in  any^  manner 
in  the  conduct  of  the  affairs  of  the  association  will  he  rescinded  or 
otherw'se  modiiied.  Such  notif cation  shall  contain  a  statement  of  the 
lash  for  the  Board's  decisioii,  if  adverse  to  the  director,  officer,  or 
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other  person.  The  Board  is  authorized  to  prescribe  such  rules  as  may 
he  necessary  to  effectuate  the  purposes  of  this  subsection. 

******* 

(7)  (A)  Any  hearing  provided  for  in  this  subsection  (d)  {other 
than  the  hearing  provided  for  in  paragraph  (S)  (C)  of  this  section) 
shall  be  held  in  the  Federal  judicial  district  or  in  the  territory  in  which 
the  home  office  of  the  association  is  located  unless  the  party  afforded 
the  hearing  consents  to  another  place,  and  shall  be  conducted  in  ac- 
cordance with  the  provisions  of  chapter  5  of  title  5  of  the  United 
States  Code.  Such  hearing  shall  be  private,  unless  the  Board,  in  its  dis- 
cretion, after  fully  considering  the  views  of  the  party  afforded  the 
hearing,  detennines  that  a  public  hearing  is  necessaiy  to  protect  the 
public  interest.  After  such  hearing,  and  within  ninety  days  after  the 
Board  has  notified  the  parties  that  the  case  has  been  submitted  to  it 
for  final  decision,  the  Board  shall  render  its  decision  (which  shall 
include  findings  of  fact  upon  which  its  decision  is  predicated)  and 
shall  issue  and  cause  to  be  served  upon  each  party  to  the  proceeding  an 
order  or  ordere  consistent  with  the  provisions  of  this  subsection.  Ju- 
dicial re\dew  of  any  such  order  shall  be  exclusively  as  provided  in 
this  paragraph  (7).  Unless  a  petition  for  review  is  timely  filed  in  a 
court  of  appeals  of  the  United  States,  as  hereinafter  provided  in  sub- 
paragraph (B)  of  this  paragi-aph,  and  thereafter  until  the  record  in 
the  proceeding  has  been  filed  as  so  provided,  the  Board  may  at  any 
time,  upon  such  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify,  terminate,  or  set  aside  any  such  order.  Upon  such  filing  of  the 
record,  the  Board  may  modify,  terminate,  or  set  aside  any  such  oixier 
with  pennission  of  the  court. 

(8)  (A)  The  Board  may  in  its  discretion  apply  to  the  United  States 
district  court,  or  the  United  States  court  of  any  territory,  Avithin  the 
jurisdiction  of  which  the  home  office  of  the  association  is  located,  for 
the  enforcement  of  any  effective  and  outstanding  notice  or  order  issued 
by  the  Board  under  this  subsection  (d),  and  such  courts  shall  have 
jurisdiction  and  power  to  order  and  require  compliance  therewith ;  but 
except  as  otherwise  provided  in  this  subsection  no  court  shall  have 
jurisdiction  to  affect  by  injunction  or  otherwise  the  issuance  or  en- 
forcement of  any  notice  or  order  under  this  suteection,  or  to  review, 
modify,  suspend,  terminate,  or  set  aside  any  such  notice  or  order.  Any 
court  having  jurisdiction  of  any  proceeding  instituted  under  this  sub- 
section by  an  association  or  a  director  or  officer  thereof,  may  allow  to 
any  such  party  such  reavSonable  expenses  and  attorney's  fees  as  it  deems 
just  and  proper;  and  such  expenses  and  fees  shall  be  paid  by  the  as- 
sociation or  from  its  assets. 

(B)  (i)  Any  association  which  violates  or  any  officer.,  director.,  em- 
ployee^ agent.,  or  other  person  participating  in  the  conduct  of  the 
affairs  of  such  an  association  who  violates  the  terms  of  any  order  which 
has  become  final  and  toas  issued  pursuant  to  paragraph  (2)  or  (3)  of 
this  subsection,  shall  forfeit  and  pay  a  civil  penalty  of  not  more  than 
$l/)00  per  day  for  each  day  during  lohich  such  violation  continues.  The 
penalty  shall  be  assessed  and  collected'by  the  Board  by  torittcn  notice. 
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As  used  in  this  section,  the  term  ''violates'  includes  without  any  limita- 
tion any  action  {alone  or  loith  another  or  others)  for  or  toward  caus- 
ing, hi^inging  about,  participating  in,  counseling,  or  aiding  or  abetting 
a  violation^ 

{ii)  In  determining  the  amount  of  the  penalty  the  Board  shall  take 
into  account  the  appropriateness  of  the  penalty  toith  respect  to  the  size 
of  financial  resources  and  good  faith  of  the  association  bank  or  per- 
son charged,  the  gravity  of  the  violation,  the  history  of  previous  vio- 
lations, and  such  other  matters  as  justice  may  require. 

{Hi)  The  association  or  person  charged  shall  be  afforded  an  oppor- 
tunity for  agency  hearing,  upon  request  made  within  ten  days  after 
issuance  of  the  notice  of  assessment.  In  such  hearing  all  issues  shall  he 
deter^nined  on  the  record  pursuant  to  section  554  of  title  5,  United 
States  Code.  The  agency  determination  shall  be  inade  by  final  order 
which  may  be  revieioed  only  as  provided  in  subparagraph  {iv).  If  no 
hearing  is  requested  as  herein  provided,  the  assessment  shall  constitute 
a  final  and  unappealable  order. 

{iv)  Any  association  or  person  against  whom  an  order  imposing  a 
civil  maney  penalty  has  been  entered  after  agency  hearing  under  this 
section  may  obtain  revieio  by  the  United  States  court  of  appeals  for 
the  circuit  in  which  the  home  office  of  the  association  is  located,  or  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia-  Circuit, 
by  filing  a  notice  of  appeal  in  such  court  loithin  ten  days  from  the  date 
of  such  order,  and  simultaneously  sending  a  copy  of  such  notice  by 
registered  or  certified  mail  to  the  Board.  The  agency  shall  promptly 
certify  aiul  file  in  such  court  the  record  upon  which  the  perwdty  was 
imposed,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
The  findings  of  the  agerwy  shall  be  set  aside  if  found  to  be  unsup- 
ported by  suhstantial  evidence  as  provided  by  section  706 {2)  {E)  of 
title  5,  United  States  Code. 

{v)  If  any  association  or  person  fails  to  pay  an  assessment  after  it 
has  become  a  final  and  urmppealahle  order,  or  after  the  court  of  ap- 
peals has  entered  final  judgment  in  favor  of  the  agency,  the  Board 
shall  refer  the  matter  to  the  Attorney  General,  who  shall  recover  the 
amount  assessed  by  action  in  the  appropriate  United  States  district 
court,  hi  such  action,  the  validity  ami  appropriateness  of  the  final 
order  imposing  the  penalty  shall  not  be  subject  to  review. 

{vi)  The  Board  shall  promulgate  regulations  establishing  proce- 
dures necessary  to  implement  this  paragraph. 

{vii)  All  penalties  collected  under  authority  of  this  paragraph  shall 
he  covered  into  the  Treasury  of  the  United  States. 

4c  4:  4:  4:  4:  if:  'I' 

(12)  (A)  Any  director  or  officer,  or  former  director  or  officer,  of  an 
association,  or  any  other  person,  aofainst  whom,  there  is  outstanding; 
and  effective  any  notice  or  order  (which  is  an  order  which  has  be- 
come final)  served  upon  such  director,  officer,  or  otlier  person  under 
paratrraph  (4)  (C),  (4)  (D),  [or]  (5)  (A),  or  5(0)  of  this  subsection, 
and  who  (i)  participates  in  any  manner  in  tlie  conchict  of  tlie  affairs 
of  such  association,  or  directly  or  indirectly  solicits  or  procures,  or 
transfers  or  attempts  to  transfer,  or  votes  or  attempts  to  vote  any 
proxies,  consents,  or  authorizations  in  respect  of  any  votin^:  rights  in 
such  association,  or  (ii)  without  the  prior  written  approval  of  the 
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Board,  votes  for  a  director  or  serves  or  acts  as  a  director,  officer,  or 
employee  of  any  institution  tlie  accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance  Corporation,  shall  upon  convic- 
tion be  fined  not  more  than  $5,000  or  im})risoned  for  not  more  than  one 
year,  or  both. 

******* 

(13)  (A)  As  used  in  this  subsection — 

(1)  The  terms  "cease-and-desist  order  which  has  become  final"  and 
"order  which  has  become  final"  mean  a  cease-and-desist  order,  or  an 
order,  issued  by  the  Board  with  the  consent  of  the  association  or  the 
director  or  officer  or  other  person  concerned,  or  with  respect  to  wdiich 
no  petition  for  review  of  the  action  of  the  Board  has  been  filed  and  per- 
fected in  a  court  of  appeals  as  specified  in  para^jraph  (7)  (B)  of  this 
subsection,  or  wnth  respect  to  which  the  action  of  the  court  in  which 
said  petition  is  so  filed  is  not  subject  to  further  review  by  the  Supreme 
Court  of  the  United  States  in  proceedings  provided  for  in  said  para- 
graph, or  an  order  issued  under  paragraph  (5)  (A)  or  (C)  of  this 
subsection. 

(IS)  For  the  jmrpose  of  enfolding  any  Jaw,  rule,  regulation,  or 
cease-and-desist  order  in  connection  loith  an  interlocking  relationship, 
the  term  '"'' officer''''  as  used  in  this  subsection  means  an  employee  or  offi- 
cer loith  marMgement  functions,  and  the  term  ^'■director''  includes  an 
advisory  or  honorary  director,  a  trustee  of  an  association  under  the 
control  of  trustees,  or  any  person  icho  has  a  representative  or  nominee 
serving  in  any  such  capacity. 

(i)  Any  member  of  a  Federal  Home  Loan  Bank  {including  a  sav- 
ings hank)  may  convert  itself  into  a  Federal  savings  and  loan  associa- 
tion under  this  Act  upon  a  vote  of  51  per  centum  oi-  more  of  the  votes 
cast  at  a  legal  meeting  called  to  consider  such  action  ;  but  such  conver- 
sion shall  be  subject  to  such  rules  and  regulations  as  the  Board  may 
prescribe,  and  thereafter  the  converted  association  shall  be  entitled  to 
all  the  benefit  of  this  section  and  shall  be  subject  to  examination  and 
regulation  to  the  same  extent  as  other  associations  incorporated  pursu- 
ant to  this  Act. 


Federal  Credit  Union  Act 
TITLE  I— FEDERAL  CREDIT  UNIONS 

DEFINITIONS 

Sec.  101.  As  used  in  this  Act — 

(1)  the  term  "Federal  credit  union"  means  a  cooperative  asso- 
ciation organized  in  accoi'danco  witli  tlie  provisions  of  this  chapter 
for  the  purj^ose  of  j^romoting  tluift  among  its  members  and  creat- 
ing a  source  of  credit  for  provident  or  productive  purposes; 
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[(2)  the  term  "Administrator"  means  the  Administrator  of  the 
National  Credit  Union  Administration ;] 

(2)  the  term  '■'■Chairnmn'"'  means  tJie  Chairman  of  tlie  Natiorwl 
Credit  Union  AdmAniHtration  Board; 

(3)  the  term  "Administration"  means  the  National  Credit 
Union  Administration ;  and 

(4)  the  term  "Board"  means  the  National  Credit  Union 
Admin  istration  Board. 

IC(^)3  ('^)  The  terms  "member  account"  and  "account"  [(when 
referring  to  the  account  of  a  member  of  a  credit  union)  J  mean  a 
[share,  share  certificate,  or  share  deposit]  shm^e  or  share  certijicate 
account  of  a  member  of  a  credit  union  of  a  type  approved  by  the 
[Administrator]  Board  which  evidences  money  or  its  equivalent 
receiced  oi'  lield  by  a  credit  union  in  the  usual  course  of  business 
and  for  which  it  has  ^jiven  or  is  obligated  to  give  credit  to  the 
account  of  the  member,  and,  in  the  case  of  a  credit  union  serving 
predominantly  low-income  members  (as  defined  by  the  [Adminis- 
trator] Board),  sucli  terms  (when  referring  to  the  account  of  a 
nonmember  served  by  such  credit  union)  mean  a  [share,  share 
certificate,  or  share  deposit]  share  or  share  certi-ficate  account  of 
such  nonmember  which  is  of  a  type  approved  by  the  [Administra- 
tor] Board  and  evidences  money  or  its  equivalent  received  or  held 
by  such  credit  union  in  the  usual  course  of  business  and  for  which  it 
has  given  or  is  obligated  to  give  credit  to  the  account  of  such  non- 
member,  and  such  terms  mean  [those]  share  or  share  certificate 
accounts  of  nonmember  credit  unions  and  nonmember  units  of 
Federal,  State,  or  local  governments  and  political  subdivisions 
thereof  [in  which  payments  are  received  by  a  credit  union  pursu- 
ant to  section  107(6)  of  this  Act;]  enumerated  in  section  W7  of 
this  Act:  Provided,  That  for  purposes  of  insured  State  credit 
unions,  reference  in  this  paragraph  to  ^^share''  or  ''share  certificate'' 
accounts  includes,  as  detenniyied  ty  the  Board,  the  equivalent  of 
such  accounts  vnder State  Jaio; 

[(•">)]  (6)  The  terms  "State  credit  union"  and  "State-chartered 
credit  union"  mean  a  credit  union  organized  and  o])erated  accord- 
ing to  the  laws  of  any  State,  the  District  of  Columbia,  the  several 
territories  and  possessions  of  the  Ignited  States,  the  Panama  Canal 
Zone,  or  the  Commonwealth  of  Puerto  Rico,  which  laws  provide 
for  the  organization  of  credit  unions  similar  in  principle  and 
objectiA' es  to  Federal  credit  unions ; 

[(6)]  (7)  The  term  "insured  credit  union"  means  any  credit 
union  the  member  accounts  of  which  are  insured  in  accordance 
with  the  provisions  of  title  II  of  this  Act,  and  the  term  "noninsured 
credit  union"  means  any  credit  union  the  member  accounts  of 
which  are  not  so  insured ; 

[(")]  («5)  the  term  'Fund'  means  the  National  Credit  Union 
Share  Insurance  Fund ;  and 

1.(^)1  (^)  The  term  "branch"  includes  any  branch  credit  union, 
branch  office,  branch  agencv.  additional  office,  or  any  brancli  place 
of  business  located  in  any  State  of  the  United  States,  the  District 
of  Columbia,  the  several'territories,  inclmUng  the  trust  territories, 
and  possessions  of  the  United  States,  the  Panama  Canal  Zone,  or 
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The  Commonwealth  of  Puerto  Rico,  at  which  member  accounts  are 
established  or  money  lent.  The  tei'ni  "&r'rtn<?A"  also  includes  a  snh- 
office,  operated  by  a,  Federal  credit  union  or  hy  a  credit  union 
authorized  hy  the  Department  of  Defense^  located  on  an  Ameri- 
can- military  instaUati&n  in  a  foreign  country  or  in  the  trust  terri- 
tories of  the  United  States. 

CREATION    OF   ADMINISTRATION  ' 

[Sec.  102.  (a)  There  is  hereby  established  in  the  executive  branch 
of  the  Government  an  independent  agency  to  be  known  as  the  National 
Credit  Union]  Administration  (hereinafter  referred  to  as  the  ^Admin- 
istration'). The  Administration  shall  consist  of  a  National  Credit 
Union  Board  (hereinafter  referred  to  as  the  'Board'),  and  an  Admin- 
istrator of  the  National  Credit  Union  Administration  (hereinafter 
referred  to  as  the  'Administrator ) . 

[(b)  The  Administrator  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate.  He  shall  be  the  chief 
executive  officer  of  the  xAdministration  and  shall  serve  at  the  pleasure 
of  the  President. 

[(c)  The  Board  shall  consist  of  a  Chainnan  and  one  member  from 
each  of  the  Federal  credit  union  regions  to  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate.  The  Chairman 
shall  be  appointed  from  the  country  at  large  and  shall  serve  at  the 
pleasure  of  the  President.  In  making  appointments  to  the  Board,  the 
President  shall  appoint  persons  of  tested  credit  union  experience. 

[(d)  The  term  of  office  of  each  member  of  the  Board,  other  than 
the  Chairman,  shall  be  six  year's.  HoAvever,  the  initial  terms  of  the 
members  taking  office  shall  expire  as  follows:  one  on  December  31, 
1070,  and  one  at  the  end  of  each  succeeding  calendar  year  thereafter. 
Of  the  members  so  appointed,  the  President  shall  designate  one  to 
serve  as  Vice  Chaiiman  for  a  term  expiring  upon  the  expiration  of  his 
term  as  a  member,  or  upon  the  exj:)iration  of  the  then  current  term 
of  the  Cliaimian,  whichever  is  earlier.  The  Vice  Chairman  shall  act 
as  Chairman  in  the  absence  or  disability  of  the  ChaiiTnan.  Any  mem- 
ber of  the  Board  may  continue  to  serve  as  such  after  the  expiration  of 
his  term  of  office  until  his  successor  has  been  appointed  and  has 
qualified. 

[(e)  The  President  shall  call  the  first  meeting  of  the  Board,  and 
thereafter  the  Board  shall  meet  on  a  quarterly  basis,  and  at  such  other 
times  as  the  Chainnan  or  the  Administrator  may  request,  or  whenever 
one-third  of  the  members  so  request.  The  Board  shall  adopt  such 
rules  as  it  may  see  fit  for  the  transaction  of  its  business  and  shall  keep 
l^ermanent  and  complete  records  and  minutes  of  its  acts  and  proceed- 
ings. A  mai'ority  of  the  voting  members  of  the  Board  shall  constitute 
a  quorum.  The  Administrator  shall  seek  the  advice,  counsel,  and  guid- 
ance of  the  Board  with  respect  to  mattei-s  of  policy  relating  to  the  ac- 
tivities an  functions  of  the  Administration  under  this  Act.  The  Ad- 
ministrator shall  make  an  annual  re])ort  of  the  President  for  sub- 
mission to  the  Congress  summarizing  the  activities  of  the  Administra- 
tion and  making  such  recommendations  as  he  deems  ap])ropriate.  Such 
report  shall  be  made  after  full  consultation  with  tlie  Board  and  shall 
contain  any  recommenations  or  comments  submitted  by  the  Board  for 
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inclusion  in  the  report.  The  members  of  the  Board  shall  be  entitled 
to  receive  compensation  at  the  rate  of  $75  for  each  day  eng:aored  in  the 
business  of  the  Administration  pursuant  to  authorization  by  the  Chair- 
man, and  shall  be  allowed  travel  expenses  includino-  per  diem  in  lieu 
of  subsistence  as  authorize  by  section  5708  of  title  5  of  the  United 
States  Code  for  pei-sons  in  tlie  Government  service  employed  inter- 
mittently. 

[(f)  The  financial  transactions  of  the  Administration  shall  be  au- 
dited by  the  General  Accounting  Office  in  accordance  with  hte  princi- 
ples and  procedures  applicable  to  conunercial  coiporate  transactions 
and  under  such  rules  and  regulations  as  may  l)e  prescribed  by  the 
Comptroller  General  of  the  United  States.  The  audit  shall  be  con- 
ducted at  the  place  or  places  where  the  accounts  of  the  Administration 
are  kept.] 

CREATIOy   OF   ADMINISTRATION 

Sec.  102.  {a)  There  is  herehy  established  in  tJie  executive  hranch 
of  the  Government  an  indepeiulent  agency  to  he  known  as  the  National 
Credit  Union  Adoninistration.  The  Administration  shall  he  under  the 
management  of  a,  National  Credit  Union  Administration  Board. 

(h)  The  Board  shall  co7isist  of  three  members.,  who  are  hroadly 
representative  of  the  public  interest.,  appointed  hy  the  President.,  hy 
and  with  the  advice  and  consent  of  the  Senate,  hi  appointing  the  mem- 
hers  of  the  Board.,  the  President  shall  designate  the  Chairman.  Not 
more  than  two  memhers  of  the  Board  shall  he  memhers  of  the  same 
political  party. 

{c)  The  term  of  office  of  each  member  of  the  Board  shedl  he  six  years^ 
except  that  the  terms  of  the  two  memhers.,  other  than  the  Chairman., 
initially  appointed  shall  expire  one  upon  the  expiration  of  two  years 
after  the  date  of  appointment.,  ami  the  other  upon  the  expiration  of 
four  years  after  the  date  of  appointment.  Board  members  shall  not  he 
appointed  to  succeed  themselves  except  the  initial  memhers  appointed 
for  less  than  a  six-year  term  may  he  reappointed  for  a  full  six-year 
term  and'  future  members  appointed  to  fill  unexvired  terms  may  he 
reappointed  for  a  fidl  six-year  term.  Any  Board  member  may  con- 
tinue to  serve  as  such  after  the  expiration  of  said  me7noer''s  term  until 
a  successor  has  qualified. 

(d)  The  management  of  the  Administration  shall  he  vested  in  the 
Board.  The  Board  shall  adopt  such  rules  as  it  .sees  fit  for  the  trans- 
actlo^i  of  its  husiness  and  shall  keep  permanent  and  complete  records 
of  minutes  of  its  acts  and  proceedings.  A  majority  of  the  Board  shall 
constitute  a  quorum.  Not  later  than  April  1  of  each  calendar  year.,  and 
at  such  other  times  as  the  Congress  shall  determine.,  the  Board  shall 
make  a  report  to  the  President  and  to  the  Congress.  Such  a  report 
shall  summarize  the  operations  of  the  Administration  and  set  forth 
such  infor?7iation  as  is  necessary  for  the  Congress  to  revieiv  the  finan- 
cial program,  ajyproned  hy  the  Board. 

{e)  the  Chairman  of  the  Board  shall  he  the  spokesman  for  the 
Board  and  shall  represent  the  Board  and  the  National  Credit  Union 
Administration  in  its  official  relations  vnth  other  hranches  of  the  Gov- 
ernment. The  Chairman  shall  determine  each  Board  member''s  area 
of  respons^ihility  and  shall  review  such  assignments  hiennially.  It  shall 
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he  the  Chairman's  resp(ynsihility  to  direct  the  implementation  of  the 
adopted  policies  and  regulations  of  the  Board, 

(/)  The  fimncial  tran-Hactions  of  the  Administration  shall  he  suhject 
to  audit  on  a  calendar  near  hasi'is  hy  the  General  Accounting  Office  in 
accordance  with  the  principles  and  procedures  applicahle  to  commer- 
cial corporate  transactions  and  nnder  such  ndes  and  regulations  as 
may  he  prescrihed  hy  the  Comptroller  General  of  the  United  States. 
The  audit  shall  he  conducted  at  the  place  or  places  where  the  accounts 
of  the  A dniinistration  are  kept. 

(g)  The  Members  of  the  Board  shall  he  ineligihle  dunng  the  time 
they  are  in  office  and  for  a  period  of  two  years  thereafter.,  to  hold  any 
office^  position.,  or  employment  in  a  credit  union  or  in  any  financial 
institution  in  which  a  credit  union  owns  stock,  except  that  this  restric- 
tion shall  not  apply  to  any  indiridval  who  ha-s  sensed  the  full  term  for 
which  he  was  appointed.  Former  Memhers  of  the  Board  shall  he  pro- 
hihited  from  appearing  hefore  the  Board,  either  formally  or  informal- 
ly., contacting  the  Board  directly  or  indirectly,  orally  or  in  writing, 
or  from  acting  as  agent  or  attorney  for  any  other  person^  other  than 
the  United  States.,  hefore  the  Board  for  a  period  of  two  years  immedi- 
ately following  their  employment  with  the  Board.  The  preceding  sen- 
tence shall  not  apply  to  individuals  who  served  on  the  Board  hefore 
or  u,pon  the  effective  date  of  this  sentence.,  and  the  prohihition  upon 
holding  any  office,  position,  or  employment  in  a  holding  company  or 
an  affiliate  thereof  shall  not  apply  to  individuals  serving  as  members 
of  the  Board  upon  the  effective  date  of  this  sentence. 

FEDERAL    CREDIT    UNIOX    ORGANIZATION 

Sec.  103.  Any  seven  or  more  natural  persons  who  desire  to  form  a 
Federal  credit  union  shall  subscribe  before  some  officer  competent  to 
administer  oaths  an  organization  certificate  in  duplicate  which  shall 
specifically  state — 

( 1 )  the  name  of  the  association ; 

(2)  the  location  of  the  proposed  Federal  credit  union  and  the 
territory  in  which  it  will  operate ; 

(3)  the  names  and  addresses  of  the  subscribers  to  the  certificate 
and  the  number  of  shares  subscribed  by  each ; 

(5)  the  proposed  field  of  membership,  specified  in  detail ; 

(6)  the  term  of  the  existence  of  the  corporation  which  may 
be  perpetual ;  and 

(7)  The  fact  that  the  certificate  is  made  to  enable  such  persons 
to  avail  themselves  of  the  advanta^res  of  this  Act. 

Such  organization  certificate  may  also  contain  any  provision  ap- 
proved by  the  [Administi"ator]|  Board  for  the  manairement  of  the 
business  of  the  association  and  for  the  conduct  of  its  affairs  and  rela- 
tive to  the  powers  of  tis  directors,  officers,  or  stockholders. 

APPROVAL    OF    ORGANIZATION    CERTIFICATE 

Sec.  104.  The  organization  certificate  shall  l>e  presented  to  the 
[Administrator]  Board  foi-  a])proval.  Before  any  orijanization  certifi- 
cate is  apj^roved,  an  appropriate  investigation  sliall  be  made  for  the 
purpose  of  determining  (1)  whether  the  organization  certificate  con- 


forms  to  the  provisions  of  this  chapter;  (2)  the  general  character  and 
fitness  of  the  subscribers  thereto;  and  (3)  the  economic  advisability  of 
establishing  the  proposed  Federal  credit  union.  T^pon  approval  of  such 
organization  certificate  by  the  [Administrator]  Board  it  shall  be  the 
charter  of  the  corporation,  and  one  of  the  originals  thereof  shall  be 
delivered  to  the  corporation  after  the  payment  of  the  fee  required 
therefor.  Upon  sucli  approval  the  Federal  credit  union  shall  be  a  body 
corporate  and  as  such,  subject  to  the  limitations  herein  contained, 
shall  be  vested  with  all  the  powers  and  charged  with  all  of  the  liabili- 
ties conferred  and  imposed  by  this  chapter  upon  corporations 
organized  hereunder. 

[fees 

[Sec.  105.  For  the  purpose  of  paying  the  costs  incident  to  the  ascer- 
tainment of  whether  an  organization  certificate  should  be  approved, 
the  subscribers  to  any  such  certificate  shall  pay,  at  the  time  of  filing 
their  organization  certificate,  the  amount  prescribed  b}'  the  Adminis- 
trator, which  shall  not  exceed  $20  in  any  case ;  and  on  the  approval  of 
any  organization  certificate  they  shall  also  pay  a  fee  of  $5.  Not  later 
than  January  31  of  each  calendar  year,  each  Federal  credit  union  shall 
pa_v  to  the  Administration,  for  the  preceding  calendar  year,  a  super- 
vision fee  in  accordance  with  a  graduated  scale  prescribed  by  regu- 
lation on  the  basis  of  assets  as  of  December  31  of  such  j^receding  year, 
but  such  fee  shall  in  no  event  be  less  than  $10  nor  more  than  the 
applicable  amount  specified  in  the  following  table; 

^^^  Total  assets  Maximum  fee  ^^^" 

$500,000  or  less 30  cents  per  $1,000. 

Over  $500,000  and  not  over  $150,  plus  25  cents  per  $1,000  in 

$1,000,000.  excess  of  $500,000. 

Over  $1,000,000  and  not  over  $275,  plus  20  cents  per  $1,000  in 

$2,000,000.  excess  of  $1,000,000. 

Over  $2,000,000  and  not  over  $475,  plus  15  cents  per  $1,000  in 

$5,000,000.  excess  of  $2,000,000. 

Over  $5,000,000.  $925,  plus  10  cents  per  $1,000  in 

excess  of  $5,000,000. 

[All  such  fees  shall  be  deposited  with  the  Treasurer  of  the  United 
States  for  the  account  of  the  Administration  and  may  be  expended  by 
the  Administrator  for  such  administrative,  supervisory,  and  other 
expenses  incurred  in  carrying  out  the  provisions  of  this  chapter  as 
he  may  determine  to  be  proper,  the  purpose  of  such  fees  being  to  defray 
such  expenses  as  far  as  practicable.  Xo  annual  supervision  fee  shall  be 
payable  by  the  Federal  credit  union  with  respect  to  the  year  in  which 
its  charter  is  issued,  or  in  which  final  disti-ibution  is  made  in  its 
liquidation  or  the  charter  is  otherwise  canceled.] 

FEES 

Sec.  105.  (a)  In  accordance  with  rules  prescribed  by  the  Board, 
each  Federal  credit  union  shall  pay  to  the  Administration  an  annual 
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operating  fee  which  may  he  composed  of  one  or  more  charges  identi-fted 
as  to  the  fwwtion  or  functions  for  inhich  assessed. 

(b)  The  fee  assessed  under  this  section  shall  he  determined^  accord- 
ing to  a  schedule^  or  schedules^  or  other  method  determined  hy  the 
Board  to  he  appropriate,  lohieh  gives  due  consideration  to  the  expenses 
of  the  Administration  in  carrying  out  its  responsibilities  under  this 
Act  and  to  the  ability  of  Federal  credit  unions  to  pay  the  fee.  The 
Board  shall.,  among  other  things,  determine  the  periods  for  ivhich  the 
fee  shall  he  assessed  and  the  date  or  dates  for  the  payment  of  the  fee 
or  inerements  thereof. 

{c)  If  the  annual  operating  fee  is  composed  of  separate  charges,  no 
supei'vision  charge  shall  he  payable  hy  a  Federal  credit  union,  and  the 
Board  may  waive  payment  of  any  or  all  other  charges  comprising  the 
fee,  with  respect  to  the  year  in  which  its  charter  is  issued,  or  in  which 
final  distrihufion  is  made  in  its  liquidation  or  the  charter  is  caneeled. 

{d)  All  operating  fees  shall  he  deposited  with  the  Treasurer  of  the 
United  States  for  the  account  of  the  Administration  and  may  he  ex- 
pended by  the  Board  to  defray  the  expenses  incurred  in  carinjing  out 
the  provimons  of  this  Act  including  the  examination  and  supervision 
of  Federal  credit  unions. 

REPORTS    AND    EXAMINATIONS 

Sec.  lOG.  Federal  credit  unions  shall  be  under  the  supervision  of  the 
f  Administrator]  Board,  and  shall  make  financial  reports  to  Piim  as 
and  when  he]  it  as  and  when  it  may  require,  but  at  least  annually. 
Each  Federal  credit  union  shall  be  subject  to  examination  by.  and  for 
this  purpose  shall  make  its  books  and  records  accessible  to,  any  person 
desi^ated  by  the  [Administrator.  The  Administrator  shall  fix  a  scale 
of  examination  fees  to  be  paid  by  Federal  credit  unions,  ^ivin^  due 
consideration  to  the  time  and  expense  incident  to  such  examinations, 
and  to  the  ability  of  Federal  credit  unions  to  pay  such  fees,  which  fees 
shall  be  assessed  against  and  paid  by  each  Federal  credit  union 
promptly  after  the  completion  of  such  examination.  Examination  fees 
collected  under  the  provisions  of  tliis  section  shall  be  deposited  to  the 
credit  of  the  special  fund  created  by  section  105.  and  shall  be  available 
for  the  purposes  specified  in  such  section.]  Board. 

POWERS 

Sec.  107.  A  Federal  credit  union  shall  have  succession  in  its  cor- 
porate name  durino^  its  existence  and  shall  have  power — 

(1)  to  make  contracts; 

(2)  to  sue  and  be  sued ; 

(3)  to  adopt  and  use  a  common  seal  and  alter  the  same  at 
pleasure ; 

(4)  to  purchase,  hold,  and  dispose  of  property  necessary  or  in- 
cidental to  its  operations ; 

(5)  to  make  loans,  the  maturities  of  which  shall  not  exceed 
twelve  years  except  as  otherwise  provi-ded  herein,  and  extend  lines 
of  credit  to  its  members,  to  other  credit  unions,  and  to  credit  union 
organizations  and  to  participate  with  other  credit  unions,  credit 
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union  organizations,  or  financial  organizations  in  making  loans  to 
credit  union  members  in  accordance  with  the  following : 

(A)  Loans  to  members  shall  be  made  in  conformity  with 
criteria  established  by  the  board  of  directors:  Provided^ 
That— 

(i)  a  residential  real  estate  loan  which  is  made  to  fi- 
nance the  acquisition  of  a  one-to-four-family  dwelling 
for  tlie  principal  residence  of  a  credit  union  member,  the 
sales  price  of  Avliich  is  not  more  than  150  per  centum  of 
the  median  sales  price  of  residential  real  property  sit- 
uated in  the  geographical  area  (as  determined  by  the 
board  of  directors)  in  which  the  property  is  located,  and 
which  is  secured  by  a  first  lien  upon  such  dwelling,  may 
have  a  maturity  not  exceeding  thirty  years,  subiect  to  the 
rules  and  regulations  of  the  [Administrator]  Board; 

(ii)  a  loan  to  finance  the  purchase  of  a  mobile  home, 
which  shall  be  secured  by  a  fii*st  lien  on  such  mobile  home, 
to  be  used  by  the  credit  union  member  as  his  residence, 
or  for  the  repair,  alteration,  or  improvement  of  a  residen- 
tial dwelling  which  is  the  residence  of  a  credit  union 
member  shall  have  a  maturity  not  to  exceed  fifteen  years 
unless  such  loan  is  insured  or  guaranteed  as  provided  in 
subparagraph  (iii) ; 

(iii)  a  loan  secured  by  the  insurance  or  guarantee  of 
the  Federal  Government,  of  a  State  government,  or  any 
agency  of  either  may  be  made  for  tlie  maturity  and  under 
the  terms  and  conditions  specified  in  the  law  imder  which 
such  insurance  or  guarantee  is  provided ; 

(iv)  a  loan  or  aggregate  of  loans  to  a  director  or  mem- 
ber of  the  supervisory  or  credit  committee  of  the  credit 
union  making  the  loan  which  exceeds  $5,000  plus  pledged 
shares,  be  approved  by  the  board  of  directors; 

(v)  loans  to  other  members  for  which  directors  or 
members  of  the  supervisory  or  credit  committee  act  as 
guarantor  or  endorser  be  approved  by  the  board  of  di- 
rectors when  such  loans  standing  alone  or  when  added 
to  any  outstanding  loan  or  loans  of  the  guarantor  or 
endorser  exceeds  $5,000 ; 

(vi)  the  rate  of  interest  not  exceed  1  per  centum  per 
month  on  the  unpaid  balance  inclusive  of  all  service 
charges ; 

(vii)  the  taking,  receiving,  reserving,  or  charging  of 
a  rate  of  interest  greater  than  is  allowed  by  this  para- 
graph, when  knowingly  done,  shall  be  deemed  a  forfei- 
ture of  the  entire  interest  wliich  the  note.  bill,  or  other 
evidence  of  debt  carries  with  it.  or  which  has  been  agi-eed 
to  be  paid  thereon.  If  such  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  has  been  paid,  or  his 
legal  representatives,  may  recover  back  from  the  credit 
union  taking  or  receiving  the  same,  in  an  action  in  the 
natnie  of  an  action  of  debt,  the  entire  amount  of  interest 
paid;  but  such  action  must  be  commenced  within  two 
years  from  the  time  the  usurious  collection  was  made; 
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(viii)  a  borrower  may  repay  his  loan,  prior  to  maturity 
in  whole  or  in  part  on  any  business  day  without  penalty ; 

(ix)  loans  shall  be  paid  or  amortized  in  accordance 
with  rules  and  reofulations  prescribed  by  the  [Adminis- 
trator] Board  after  takinfj  into  account  the  needs  or 
conditions  of  the  lx)rrowers,  the  amounts  and  duration 
of  the  loans,  the  interests  of  the  membei-s  and  the  credit 
unions,  and  such  other  factors  as  the  [Administrator] 
Board  deems  relevant. 

(B)  A  self-replenishinor  line  of  credit  to  a  borrower  may 
be  established  to  a  stated  maximum  amount  on  certain  t^rms 
and  conditions  which  may  be  different  from  the  terms  and 
conditions  established  for  another  borrower. 

(C)  Loans  to  other  credit  unions  shall  be  approved  by  the 
board  of  directors. 

(D)  Loans  to  credit  orcranizations  shall  be  approved  by 
the  board  of  directoi-s  and  sliall  not  exceed  1  per  centum 
of  the  paid-in  and  unimpaired  capital  and  surplus  of  the 
credit  union.  A  credit  union  organization  means  any  or^ani- 
tion  as  determined  by  the  [Administrator]  Board,  which 
is  established  primarily  to  serve  the  needs  of  its  member 
credit  unions,  and  whose  business  relates  to  the  daily  opera- 
tions of  the  credit  unions  they  serve. 

(E)  Participation  loans  with  other  credit  unions,  credit 
union  orfranizations,  or  financial  orofanizations  shall  be  in 
accordance  with  written  policies  of  the  board  of  directors: 
Provided,  That  a  credit  union  which  orio-inates  a  loan  for 
which  participation  arrangements  are  made  in  accordance 
with  this  subsection  shall  retain  an  interest  of  at  least  10  per 
centum  of  the  face  amount  of  the  loan. 

(6)  to  receive  from  its  members,  fi-om  other  credit  unions, 
from  an  officer.  em])loyee,  or  agent  of  those  nonmember  units 
of  Federal.  State,  or  local  governments  and  ])olitical  subdivisions 
thereof  enumei-ated  in  section  207  of  this  Act  and  in  the  uianner 
so  prescribed,  and  from  nonmembers  in  the  case  of  credit  unions 
serving  predominately  low-income  members  (as  defined  by  the 
[Administrator]  Board)  payments  on  shares  which  may  be  issued 
at  varying  dividend  rates,  and  ]:)ayments  on  share  certificates 
wjiich  may  be  issued  at  varyinjr  dividend  rates  and  maturities, 
subject  to  such  terms,  rates,  and  conditions  as  may  be  established 
bv  the  board  of  directors.  Avithin  limitations  prescribed  by  the 
[Administrator]  Board. 

(7)  To  invest  its  funds  (A)  in  loans  exclusively  to  members; 
(B)  in  obligations  of  the  Ignited  States  of  America,  or  securities 
fully  guaranteed  as  to  principal  and  interest  thereby;  (C)  in 
accordance  with  rules  and  regulations  ])rescribed  by  the  [Admin- 
istrator] Board,  in  loans  to  other  credit  unions  in  the  total  amount 
not  exceeding  25  i)er  centum  of  its  ]:)aid-in  and  unimpaired  cajiital 
and  surplus;  (D)  in  shares  or  accounts  of  savings  and  loan  asso- 
ciations or  mutual  savings  banks,  the  accounts  of  which  are 
insured  bv  the  Fedei-al  Savings  and  Loan  Insurance  Coi-i)oration 
or  the  Federal  De])Osit  Insurance  Cori)oration  :  (E)  in  obli.oations 
issued  by  banks  for  cooperatives.  Federal  land  banks.  Federal 


145 

intermediato  credit  banks.  Federal  home  loan  banks,  the  Federal 
Home  Loan  Bank  Boaid.  oi-  any  coi-poration  desio^nated  in  section 
846  of  Title  ;^>1  as  a  wholly  owned  Government  corporation;  or  in 
obligations,  particij)ations,  or  other  instruments  of  or  issned  by, 
or  fully  g-naranteed  as  to  principal  and  interest  by,  the  Federal 
National  Mortgao-e  Association  or  the  Government  National 
Mortgage  Association;  or  in  mortgages,  obligations,  or  other 
securities  which  are  or  ever  have  been  sold  by  the  Federal  Home 
Loan  Mortgage  Corporation  pursuant  to  Section  ?>05  or  Section 
306  of  the  Federal  Home  Loan  ^Moi'tgage  Corporation  Act ;  or  in 
obligations  or  otlier  instruments  or  securities  of  the  Student  Loan 
Marketing  Association;  (F)  in  participation  certificates  evidenc- 
ing beneficial  interests  in  obligations,  or  in  the  right  to  receive 
intei-est  and  principal  collections  therefrom,  which  obligations 
have  been  subjected  by  one  or  more  Government  agencies  to  a  trust 
or  trusts  for  which  any  executive  department,  agency,  or  instru- 
mentality of  the  Ignited  States  (or  the  head  thereof)  has  been 
named  to  act  as  trustee;  (G)  in  shares  or  deposits  of  any  central 
credit  union  in  which  such  investments  are  specifically  authorized 
by  the  board  of  directors  of  the  Federal  credit  union  making  the 
investment ;  and  (H)  in  shares,  share  certificates,  or  share  deposits 
of  federally  insured  credit  unions;  (I)  in  the  shares,  stocks,  or 
obligations  of  any  other  orsranization,  providing  services  which 
are  associated  with  the  routine  operations  of  credit  unions,  up  to 
1  per  centum  of  the  total  paid  in  and  unimpaired  capital  and  sur- 
plus of  the  credit  union  with  the  approval  of  the  [Administrator] 
Board:  ProridecL  hoirerer.  Tliat  such  authority  does  not  include 
the  power  to  acquire  control  directly  or  indirectly,  of  another 
financial  institution,  nor  invest  in  shares,  stocks  or  obligations  of 
an  insurnace  company,  trade  association,  liquidity  facility  or  any 
other  similar  organization,  corporation,  or  association,  except  as 
otherwise  expressly  provided  by  this  Act ; 

(8)  to  make  deposits  in  national  banks  and  in  State  banks, 
trust  companies,  and  mutual  savings  banks  o]ierating  in  accord- 
ance with  the  laws  of  the  State  in  which  the  Federal  credit  union 
does  business,  and  for  Federal  credit  unions  or  credit  unions 
authorized  by  the  Department  of  Defense  operating  suboffices  on 
American  military  installations  in  foreign  countries  or  trust  ter- 
ritories of  the  Ignited  States  to  maintain  demand  deposit  accounts 
in  banks  located  in  those  countries  or  trust  tei-ritories,  subject  to 
such  regulations  as  may  be  issued  by  tlie  [Administrator]  Board 
and  ])rovided  such  banks  are  correspondents  of  banks  described  in 
this  i)aragraph; 

(0)  to  borrow,  in  accordance  with  such  rules  and  regulations  as 
may  be  prescribed  by  the  [Administrator]  Board,  from  any 
source,  in  an  aggregate  amount  not  exceeding  50  per  centum  of 
its  paid-in  and  unim))aired  capital  and  surplus:  Provided.  That 
any  Federal  credit  union  may  discou.nt  with  or  sell  to  any  Federal 
intermediate  credit  bank  any  eligible  obligations  up  to  the  amount 
of  its  paid-in  and  unimpaired  capital ; 

(10)  to  levy  late  charges,  in  accordai^e  witli  the  bylaws.^for 
failure  of  members  to  meet  promptly  their  obligations  to  the  Fed- 
eral credit  union ; 
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( 11 )  to  impress  and  enforce  a  lien  upon  the  shares  and  dividends 
of  any  member,  to  the  extent  of  any  loan  made  to  him  and  any 
dues  or  char*res  payable  by  him ; 

(12)  in  accordance  with  rules  and  reo^ulations  prescribed  by  the 
[Administrator]  Boards  to  sell  to  members  negotiable  checks  (in- 
cluding travelers  checks)  and  money  ordei"s,  and  to  cash  checks 
and  money  orders  for  members,  for  a  fee  which  doos  not  exceed  the 
direct  and  indirect  costs  incident  to  providing  such  service ; 

(13)  in  accordance  witJi  rules  and  regulations  prescribed  by  the 
[Administrator]  Boards  to  purchase,  sell,  pledge,  or  discount  or 
otherwise  rexieive  or  disjwse  of,  in  whole  or  in  part,  any  eligible 
obligations  (as  defined  by  the  [Administrator]  Board)  of  its 
members  and  to  purchase  from  any  liquidating  credit  union  notes 
made  by  individual  members  of  the  liquidating  credit  union  at 
such  prices  as  may  be  agreed  upon  by  the  board  of  dircctoi"s  of  the 
liquidating  credit  union  and  the  board  of  directors  of  the  purchas- 
ing credit  union,  but  no  purchase  may  be  made  under  authority  of 
this  paragraph  if,  upon  the  making  of  that  purchase,  the  aggre- 
gate of  the  unpaid  balances  of  notes  purchased  under  authority 
of  this  paragraph  would  exceed  5  per  centum  of  the  unimpaired 
capital  and  surplus  of  the  credit  union ; 

(14)  to  sell  all  or  a  part  of  its  assets  to  another  credit  union, 
to  })urchase  all  or  part  of  the  assets  of  another  credit  union  and 
io  assume  the  liabilities  of  the  selling  credit  union  and  those  of  its 
members  subject  to  regulations  of  the  [Administrator]  Board\ 
and 

(15)  to  exercise  such  incidental  powei^s  as  shall  be  necessary  or 
requisite  to  enable  it  to  carry  out  effectively  the  business  for  w'hich 
it  is  incorporated. 

BYLAWS 

Sec.  108.  In  order  to  simplify  the  organization  of  Federal  credit 
unions  the  [Administrator]  Board  shall  fi'om  time  to  time  cause  to  be 
prepared  a  form  of  organization  ceitificate  and  a  form  of  bylaws,  con- 
sistent with  this  chapter,  which  shall  be  used  by  Federal  credit  union 
incorpoi'atoi-s,  and  shall  be  supplied  to  them  on  request.  At  the  time  of 
presenting  the  organization  certificate  the  incorporators  shall  also 
submit  proposed  bylaws  to  the  [Administrator]  Board  for  his 
approval. 

MEMBERSHIP 

Sec.  109.  Federal  credit  union  membership  shall  consist  of  the  in- 
corporators and  such  other  persons  and  incorporated  and  unincorix)- 
rated  organizations,  to  the  extent  permitted  by  niles  and  regulations 
prescribed  by  the  [Administrator]  Board ^  as  may  be  elected  to  mem- 
bei"ship  and  as  such  shall  each,  subscribe  to  at  least  one  share  of  its 
stock  and  pay  the  initial  installment  thereon  and  a  uniform  entrance 
fee  if  requested  by  the  board  of  directoi-s,  except  that  Federal  credit 
union  membership  shall  be  limited  to  groups  having  a  common  Ixvnd 
of  occu))ation  or  association,  or  to  groups  within  a  well-defined  neigh- 
borhood, community,  or  rural  district.  Shares  may  be  issued  in  joint 
tenancy  with  riglut  of  survivorship  with  any  pei-sons  designated  by 
the  credit  union  member,  but  no  joint  tenant  shall  be  permitted  to  vote, 
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obtain  loans,  or  hold  office,  unless  he  is  within  the  field  of  membership 
and  is  a  qualified  member. 

members'  meetings 

Sec.  110.  The  fiscal  year  of  all  Federal  credit  unions  shall  end  De- 
cember HI.  The  annual  meetin*^  of  each  Federal  credit  union  shall  be 
held  at  such  time  during  the  following  January,  February,  or  March 
and  at  such  place  as  its  bylaws  shall  prescribe.  Special  meetings  may 
be  held  in  the  manner  indicated  in  the  bylaws.  No  member  shall  be  en- 
titled to  \ote  by  proxy,  but  a  member  other  than  a  natural  person  may 
vote  through  an  agent  designated  for  the  purpose.  Irrespective  of  the 
number  of  shares  held  by  him,  no  member  shall  have  more  than  one 
vote. 

MANAGEMENT 

Sec.  111.  The  business  aftairs  of  a  Federal  credit  union  shall  be  man- 
aged by  a  board  of  not  less  than  five  directors,  and  a  credit  committee 
of  not  less  than  three  members,  all  to  be  elected  at  the  annual  membei's' 
meeting  by  and  from  the  members,  and  by  a  supervisory  committee  of 
not  less  than  three  members  nor  more  than  five  membei'S,  one  of  whom 
may  be  a  director  other  than  the  treasurer,  to  be  appointed  by  the 
board.  Any  vacancy  occurring  in  the  supervisory  committee  shall  be 
filled  in  the  same  manner  as  original  appointments  to  such  connnittee. 
All  members  of  the  board  and  of  such  committees  shall  hold  office  for 
such  terms,  respectively,  as  the  bylaws  may  provide.  A  record  of  the 
names  and  addresses  of  the  members  of  the  board  and  such  committees 
and  of  the  officers  of  the  ci'edit  union  shall  be  filed  with  the  Admini- 
stration within  ten  days  after  their  election  or  appointment.  No  mem- 
ber of  the  board  or  of  either  such  committee  shall,  as  sucli.  be  com- 
pensated :  Provkled.,  hoioever^  That  reasonable  health,  accident,  and 
similar  insurance  protection  shall  not  be  considered  compensation 
under  regulations  promulgated  by  the  [Administrator]  Board. 

OFFICERS 

Sec.  112.  At  their  first  meeting  after  the  annual  meeting  of  the  mem- 
bers, the  director  shall  elect  from  their  nmnber  a  president,  one  or 
more  vice  presidents,  a  secretary,  and  a  treasurer,  Avho  shall  be  the 
executive  officers  of  the  corporation.  No  executive  officer,  except  the 
treasurer,  shall  be  compensated  as  such.  The  offices  of  secretaiT  and 
treasurer  may  be  held  by  the  same  person.  The  duties  of  the  officers 
shall  be  as  determined  by  the  bylaws.  Before  the  treasurer  shall  enter 
upon  his  duties  he  shall  give  bond  with  good  and  sufficient  surety,  in 
an  amount  and  charactei-  to  bo  determined  by  the  board  of  directoi-s  in 
compliance  with  regulations  prescribed  from  time  to  time  by  the  [Ad- 
ministrator] Board.,  conditioned  upon  the  faithful  performance  of 
his  trust. 

directors 

Sec.  113.  The  board  of  directoi's  shall  meet  at  least  once  a  month 
and  shall  have  the  general  direction  and  control  of  the  aftairs  of  the 
corporation.  Minutes  of  all  such  meetings  shall  be  kept.  Among  other 
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things  they  shall  act  upon  applications  for  membership;  require  any 
officer  or  employee  having  custody  of  or  handling  funds  to  give  bond 
Avith  good  and  sufficient  surety  in  an  amount  and  character  to  be  deter- 
mined by  the  l)oard  of  directoi-s  in  compliance  with  regulations  pre- 
scribed from  time  to  time  by  the  [Administrator]  Board,  and  author- 
ize the  payment  of  the  premium  or  premiuuis  therefor  from  the  funds 
of  the  Federal  credit  union ;  fill  vacancies  in  the  l)oard  and  in  the  credit 
committee  until  successors  elected  at  the  next  annual  meeting  have 
qualified;  have  charge  of  investments  other  than  loans  to  members,  ex- 
cept that  the  board  may  designate  a  committee  of  not  less  than  two  to 
act  as  an  investment  committee,  such  investment  committee  to  have 
charge  of  making  investments  under  rules  and  procedures  established 
by  the  board  of  directors;  determine  from  time  to  time  the  maximum 
number  of  shares  and  share  certificates  and  the  classes  of  shares  and 
share  certificates  that  may  be  held;  subject  to  the  linutations  of  this 
chapter,  determine  the  interest  rates  on  loans,  the  security,  and  the 
maximum  amount  which  may  be  loaned  or  provided  in  lines  of  credit ; 
subject  to  such  regulations  as  may  be  issued  by  the  [AdministratorJ 
Board,  authorize  an  interest  refund  to  members  of  record  at  the  close 
of  business  on  the  last  day  of  any  dividend  j^eriod  in  proportion  to  the 
interest  paid  by  them  during  the  dividend  period;  and  provide  for 
compensation  of  necessary  clerical  and  auditing  assistance  requested  by 
the  supervisory  committee,  and  of  loan  officers  appointed  by  the  credit 
committee.  The  board  may  appoint  an  executive  committee  of  not  less 
than  three  directors  to  exercise  such  authority  as  may  be  delegated  to 
it  subject  to  such  conditions  and  limitations  as  may  be  prescribed  by 
the  l>oard.  Such  executive  committee  or  one  or  more  membership  offi- 
cers appointed  by  the  board  from  among  the  members  of  the  credit 
union,  other  than  the  treasurer,  an  assistant  treasurer,  or  a  loan  officer, 
may  be  authorized  by  the  board  to  approve  applications  for  member- 
ship under  such  conditions  as  the  board  may  prescribe;  except  that 
such  committee  or  meuibership  officer  so  authorized  shall  submit  to  the 
board  at  each  monthly  meeting  a  list  of  approved  or  pending  applica- 
tions for  membership  received  since  the  previous  monthly  meeting, 
together  with  such  other  related  information  as  the  bylaws  or  the 
board  may  require.  If  a  meuibei'ship  application  is  denied,  the  reasons 
therefor  shall  be  furnished  in  wrfting  to  the  person  whose  application 
is  denied,  upon  written  request. 

CREDIT  rorSIMITTEE 

Sec.  114.  The  credit  committee  shall  hold  such  meetings  as  the  busi- 
ne.ss  of  the  Federal  credit  union  may  require  and  not  less  frequently 
than  once  a  month  to  consider  applications  foi-  loans  and  lines  of  credit. 
Reasonable  notice  of  such  meetings  shall  be  given  to  all  meuibei"S  of 
the  connnittee.  Except  for  those  loans  or  lines  of  credit  required  to  be 
a)>i)roved  by  the  board  of  directors  in  section  107 (H)  of  this  Act,  ap- 
proval of  an  application  shall  be  by  a  majority  of  the  entire  committee 
and  by  all  members  of  the  committee  who  are  present  at  the  meeting 
at  which  the  application  is  considered;  except  that  the  credit  commit- 
tee may  appoint  one  or  more  loan  officers,  and  delegate  to  him  or  them 
the  power  to  approve  loans  and  lines  of  credit.  Each  loan  officer  shall 
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furnish  to  the  credit  coimnittee  a  record  of  each  ai)plication  approved 
or  not  approved  by  him  within  sevm  days  of  the  date  of  the  filing  of 
the  application  therefor.All  applications  not  approved  by  a  loan  officer 
shall  be  acted  u])on  by  the  credit  committee.  No  individual  shall  have 
authority  to  disburse  funds  of  the  Federal  credit  union  with  respect 
to  any  loan  or  line  of  credit  for  which  the  application  has  been  ap- 
proved by  him  in  his  capacity  as  a  loan  officer.  Not  more  than  one 
member  of  the  credit  connnittee  may  be  appointed  as  a  loan  officer. 
Application  for  loans  and  lines  of  credit  shall  be  made  on  forms  pre- 
pared by  such  connnittee.  which  shall  set  forth  the  security,  if  any, 
and  such  other  data  as  may  be  required.  Xo  loan  may  be  made  to  any 
member  if,  uj^on  the  makinfj  of  that  loan,  the  member  would  be  in- 
debted to  the  Federal  credit  union  upon  loans  made  to  him  in  an  aggre- 
pite  amount  which  would  exceed  10  per  centum  of  the  credit  union's 
unimi)aired  capital  and  surplus.  For  the  purposes  of  this  section  an 
assio-mnent  of  shares  or  the  endorsement  of  a  note  shall  be  deemed 
security  and,  subject  to  such  reo-ulations  as  the  [AdministratorJ 
Board  may  prescribe,  insurance  obtained  under  Title  1  of  the  National 
Housing-  Act  shall  be  deemed  adequate  security. 

SUPERVISORY  com]mittp:e 

Sec.  115.  The  supervisory  committee  shall  make  or  cause  to  be  made 
an  annual  audit  and  shall  sul)mit  a  report  of  that  audit  to  the  board  of 
directors  and  a  summary  of  the  report  of  the  members  at  the  next  an- 
nual meeting  of  the  credit  union;  shall  make  or  cause  to  be  made  such 
supplementary  audits  as  it  deems  necessary  or  as  may  be  ordered  by 
the  [Administrator]  Boards  and  submit  reports  of  the  supplementary 
audits  to  the  boaixl  of  directors;  may  by  a  unanimous  vote  suspend 
any  officer  of  the  credit  union  or  any  member  of  the  credit  committee 
or  of  the  board  of  directors,  until  the  next  membei's'  meeting,  which 
shall  be  held  not  less  than  seven  nor  more  than  fourteen  days  after  any 
such  sus])ension,  at  which  meeting  any  such  suspension  shall  be  acted 
upon  by  tlie  members;  and  may  call  by  a  nuijority  vote  a  special  meet- 
ing of  the  members  to  consider  any  violation  of  this  chapter,  the 
charter,  or  the  Inlaws,  or  any  practice  of  the  credit  union  deemed  by 
the  su})ervisory  connnittee  to  be  unsafe  or  unauthorized.  Any  member 
of  the  supervisory  committee  may  be  suspended  by  a  majority  vote  of 
the  board  of  directors.  The  members  shall  decide,  at  a  meeting  held 
not  less  than  seven  nor  more  than  fourteen  days  after  any  such  suspen- 
sion, whether  the  suspended  committee  member  shall  be  removed  from 
or  restored  to  the  supervisory  committee.  The  supervisory  comittee 
shall  cause  the  i)assbooks  and  accounts  of  the  members  to  be  verified 
with  the  records  of  the  treasurer  from  time  to  time,  and  not  less  fre- 
quently than  once  every  two  years.  As  used  in  this  section,  the  tenn 
"'passbook"  shall  include  any  book,  statement  of  account,  or  other 
record  approved  by  the  [AdministratorJ  Board  for  use  by  Federal 
credit  unions. 

RESER\rES 

Sec.  116.  (a)  At  the  end  of  each  accounting  period  the  gross  in- 
come shall  be  determined.  From  this  amount,  there  shall  be  set  aside, 
as  a  regular  reserve  against  losses  on  loans  and  against  such  other 
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losses  as  may  be  specified  in  regulations  prescribed  under  this  Act, 
sums  in  accordance  with  tlie  followino;  schedule  : 

(1)  A  credit  union  in  operation  for  more  than  four  years  and  hav- 
ing assets  of  $500,000  or  more  shall  set  aside  (A)  10  per  centum  of 
gross  income  until  the  regidar  i"eserve  shall  equal  4  per  centum  of  the 
total  of  outstanding  loans  and  risk  assets,  tlien  (B)  5  per  centum  of 
gross  income  until  the  regular  reserve  shall  equal  6  per  centum  of 
the  total  of  outstanding  loans  and  risk  assets, 

(2)  A  credit  union  in  operation  less  than  four  years  or  having  assets 
of  less  than  $500,000  shall  set  aside  (A)  10  per  centum  of  gross  in- 
come until  the  regular  reserve  shall  equal  7i/2  per  centum  of  the  total 
of  outstanding  loans  and  risk  avSsets,  then  (B)  5  per  centum  of  gross 
income  until  the  regidar  i-eserve  shall  equal  10  per  centum  of  the  total 
of  outstanding  loans  and  risk  assets. 

(3)  \\lienever  the  i-egidar  reserve  falls  below  the  stated  per  centum 
of  the  total  of  outstanding  loans  and  risk  assets,  it  shall  be  replenished 
by  regular  contributions  in  such  amounts  as  may  be  needed  to  maintain 
the  stated  reserve  goals. 

(b)  The  [Administrator]  Board  may  decrease  the  reserve  require- 
ment set  forth  in  subsection  (a)  of  this  section  when  in  ITliis]  ?Y.<? 
opinion  such  a  decrease  is  necessary  or  desirable.  The  [Administrator] 
Board  may  also  require  special  reserves  to  protect  the  interests  of 
membei-s  either  by  regulation  or  for  an  individual  credit  union  in  any 
special  case. 

DIVIDENDS 

Sec.  117.  At  such  intervals  as  the  board  of  directoi-s  may  authorize, 
and  after  provision  for  required  reserves,  the  board  may  dexilare,  pur- 
suant to  such  regidations  as  may  be  issued  by  the  TAdministrator] 
Boards  a  dividend  to  be  paid  at  different  rates  on  different  types  of 
shares  and  at  different  lut^s  and  maturity  dates  in  the  case  of  share 
certificates.  Dividend  credit  may  be  accnied  on  various  types  of  shares 
and  share  certificates  as  authorized  by  the  board  of  directors. 

EXPULSION   AND   WITHDILVWAL 

Sec.  118.  A  member  may  be  expelled  by  a  two-thirds  vote  of  the  mem- 
bers of  a  Federal  credit  union  present  at  a  special  meeting  called  for 
the  purpose,  but  only  after  an  opportunity  has  been  given  him  to  be 
heard.  Withdrawal  or  expulsion  of  a  member  shall  not  operate  to  re- 
lieve him  from  liability  to  the  Federal  credit  union.  The  amount  to  be 
paid  a  withdrawing  or  expelled  member  by  a  Federal  credit  union 
shall  be  determined  and  paid  in  the  manner  specified  in  the  bylaws. 

MINORS 

Sec.  119.  Shares  may  l^e  issued  in  the  name  of  a  minor  or  in  trust, 
subject  to  such  conditions  as  may  be  prescribed  by  the  bylaws.  "Wlien 
shares  are  issued  in  trust,  the  name  of  the  beneficiary  shall  be  disclosed 
to  the  Federal  credit  union. 

certain  powers  op  the  tADMINISTRATORl  BO  ART) 

Sec.  120.  (a)  The  [Administrator]  Board  may  prescribe  rules  and 
regulations  for  the  administration  of  this  chapter  (including,  but  not 
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by  way  of  limitation,  the  merger,  consolidation,  and  dissolution  of 
corporations  organized  under  this  chapter) , 

(b)(1)  The  [Administrator]  Board  may  suspend  or  revoke  the 
charter  of  any  Federal  credit  union,  or  place  the  same  in  involuntary 
liquidation  and  appoint  a  li(![uidating:  agent  therefor,  upon  liis  find- 
ing that  the  organization  is  bankrupt  or  insolvent,  or  has  violated  any 
of  the  provisions  of  its  charter,  its  bylaws,  this  chapter,  or  any  regu- 
lations issued  tliereunder. 

(2)  The  [Administrator]  Board,  through  such  persons  as  he  shall 
designate,  may  examine  any  Federal  credit  union  in  voluntary  liqui- 
dation and,  upon  his  finding  that  such  voluntary  liquidation  is  not 
being  conducted  in  an  orderly  or  efficient  manner  or  in  the  best  in- 
terests of  its  members,  may  terminate  such  voluntary  liquidation  and 
place  such  organization  in  involuntary  liquidation  and  appoint  a  liqui- 
dating agent  therefore. 

(3)  Such  liquidating  agent  shall  have  power  and  authority,  subject 
to  the  control  and  supervision  of  the  [Administrator]  Board  and 
under  such  rules  and  regulations  as  the  [Administrator]  Board  may 
prescribe,  (A)  to  receive  and  take  possession  of  the  books,  records, 
assets,  and  property  of  every  description  of  the  Federal  credit  union  in 
liquidation,  to  sell,  enforce  collection  of,  and  liquidate  all  such  assets 
and  property,  to  compound  all  bad  or  doubtful  debts,  and  to  sue  in 
[his]  its  own  name  or  in  the  name  of  the  Federal  credit  union  in  liqui- 
dation, and  defend  such  actions  as  may  be  brought  against  [him] 
them,  as  liquidating  agent  or  against  the  Federal  credit  union;  (R)  to 
receive,  examine,  and  pass  upon  all  claims  against  the  Federal  credit 
union  in  liquidation,  including  claims  of  members  on  member  accounts; 
(C)  to  make  distributi(m  and  pavments  to  creditors  and  members 
as  their  interests  may  appear;  and  (D)  to  execute  such  documents 
and  papers  and  to  do  such  other  acts  and  things  which  [he]  it  may 
deem  necessary  or  desirable  to  discharge  [his]  /As-  duties  hereunder. 

(4)  Subject  to  the  control  and  supervision  of  the  [AdministiatoiJ 
Board  and  under  such  rules  and  regulations  as  the  [Administrator] 
Board  may  prescribe,  the  liquidating  agent  of  a  Federal  credit  union 
in  involuntary  liquidation  shall  (A)  cause  notice  to  be  given  to  credi- 
tors and  members  to  present  their  claims  and  make  legal  proof  there- 
of, which  notice  shall  be  published  once  a  week  in  each  of  three  suc- 
cessive weeks  in  a  newspaper  of  general  cii-culation  in  each  county  in 
which  the  Federal  credit  union  in  liquidation  maintained  an  office  or 
branch  for  the  transaction  of  business  on  tlie  date  it  ceased  unrestricted 
operations;  except  that  whenever  the  aggregate  book  value  of  the  as- 
sets and  property  of  a  P>deral  credit  union  in  involuntary  liquida- 
tion is  less  than  $1,000,  unless  the  [Administrator]  Board  shall  find 
that  its  books  and  records  do  not  contain  a  true  and  accurate  record 
of  its  liabilities,  [he]  it  shall  declare  such  Federal  credit  union  in 
liquidation  to  be  a  'Mio  publication''  liquidation,  and  publication  of 
notice  to  ci-editoi's  and  members  shall  not  be  required  in  such  case; 
(B)  from  time  to  time  make  a  ratable  divideiul  on  all  such  claims 
as  may  have  been  proved  to  [his]  its  satisfaction  or  adjudicated  in 
a  court  of  competent  jui-isdiction  and,  after  the  assets  of  such  organi- 
zation have  been  liquidated,  make  further  dividends  on  all  claims  pre- 
viously proved  or  adjudicated,  and  he  may  accept  in  lieu  of  a  formal 
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proof  of  claim  on  behalf  of  any  creditor  or  member  the  statement 
of  any  amount  due  to  such  creditor  or  member  as  shown  on  the  books 
and  records  of  the  credit  union ;  but  all  claims  not  filed  before  pay- 
ment of  the  final  dividend  shall  be  barred  and  claims  rejected  or  dis- 
allowed by  the  liquidating;  agent  shall  be  likewise  barred  unless  suit 
be  instituted  thereon  within  three  months  after  notice  of  rejection 
or  disallowance;  and  (C)  in  a  "no  publication"  liquidation,  determine 
from  all  sources  available  to  [him]  them,,  and  within  the  limits  of 
available  funds  of  the  Federal  credit  union,  the  amounts  due  to  credi- 
tors and  members,  and  after  sixty  days  shall  have  elapsed  from  the 
date  of  his  appointment  distribute  the  funds  of  the  Federal  credit 
union  to  creditoi-s  and  members  ratably  and  as  their  interests  may 
appear. 

(5)  Upon  certification  by  the  li({uidating  agent  in  the  case  of  an 
involuntary  liquidation,  and  upon  such  proof  as  shall  be  satisfactory 
to  the  [Administrator]  Board  in  the  case  of  a  vohmtary  liquidation, 
that  distribution  has  been  made  and  that  liquidation  has  been  com- 
pleted, as  provided  herein,  the  [Administrator]  Board  shall  cancel 
the  chaiter  of  such  Federal  credit  union;  but  the  corporate  existence 
of  the  Federal  credit  union  shall  continue  for  a  period  of  three  years 
from  the  date  of  such  cancellation  of  its  charter,  during  which  period 
the  li(iuidating  agent,  or  [his]  it8  duly  appointed  successor,  or  such 
persons  as  the  [Administrator]  Board  shall  designate,  may  act  on  be- 
half of  the  Federal  credit  union  for  the  purpose  of  paying,  satisfying, 
and  discharging  any  existing  liabilities  or  obligations,  collecting  and 
distributing  its  assets,  and  doing  all  other  acts  requii-ed  to  adjust 
and  wind  up  its  business  and  affairs,  and  it  may  sue  and  be  sued  in 
its  cori)orate  name. 

(c)  After  the  expiration  of  five  years  from  the  date  of  cancella- 
tion of  the  charter  of  a  Federal  credit  union  the  [Administrator] 
Board  may,  in  his  discretion,  destroy  any  or  all  books  and  records 
of  such  Federal  credit  union  in  [his]  its  possession  or  under  [his] 
its  control. 

(d)  The  [Administrator]  Board  is  authorized  and  empowered  to 
execute  any  and  all  functions  and  perform  any  and  all  duties  vested 
in  [him]  them  hereby,  through  such  i)ersons  as  [he]  it  shall  desig- 
nate oi-  employ;  and  [he]  it  may  delegate  to  any  person  or  persons, 
including  any  institution  operating  under  the  general  supervision  of 
the  Administration,  the  performance  and  discharge  of  any  authority, 
power,  or  function  vested  in  [him]  them  by  this  chapter. 

(e)  All  books  and  records  of  Federal  credit  unions  shall  be  kept 
and  Te))orts  shall  be  made  in  accordance  with  forms  approved  by 
the  [Administrator]  Board. 

(f)  (1)  The  [Administrator]  Board  is  authoi-ized  to  make  investi- 
gations and  to  conduct  researches  and  studies  of  the  i^roblems  of  per- 
sons of  small  means  in  obtaining  credit  at  reasonable  rates  of  inter- 
est, and  of  the  methods  and  benefits  of  cooperative  saving  and  lending 
among  such  persons.  [He]  It  is  further  authorized  to  make  reports 
of  such  investigations  and  to  ])ublish  and  disseminate  the  same. 

(2)  (A)  The  [Administratoi]  Board  is  authoi'ized  to  conduct  di- 
rectly, or  to  make  grants  to  or  contracts  with  colleges  or  universities, 
State  or  local  educational  agencies,  or  other  appropriate  public  or 
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l)rivate  nonprofit  oi-^anizations  to  conduct,  prooranis  for  tho  training 
of  persons  eniraoed,  oi-  proparino:  to  on<ja^c,  in  tho  operation  of  credit 
unions,  and  in  related  consumer  counselin<>-  programs,  servinjr  the  ])Oor. 
[He]  It  is  authorized  to  establish  a  pro^rraui  of  experimental  develop- 
ment demonstration,  and  pilot  projects,  either  directly  or  by  g-rants 
to  public  or  private  nonprofit  organizations,  including  credit  unions, 
or  by  contracts  with  such  organizations  or  other  private  organiza- 
tions, designed  to  promote  more  effective  operation  of  credit  unions, 
and  related  consumer  counseling  programs,  serving  the  poor. 

(B)  In  carrying  out  [his]  its  authoi-ity  under  this  paragraph, 
the  [Administrator]  Board  shall  consult  with  officials  of  the  Office  of 
Economic  Opportunity  and  other  appropriate  Federal  agencies  re- 
sponsible for  the  administration  of  projects  or  programs  concerned 
with  problems  of  the  poor.  The  development  and  operation  of  pro- 
grams and  projects  under  this  paragraph  shall  involve  maximum  feasi- 
ble participation  of  residents  of  the  areas  and  members  of  the  groups 
served  by  such  programs  and  projects,  with  comnnmity  action  agencies 
established  under  the  provisions  of  the  Economic  Opportunity  Act  of 
1964  serving,  to  the  extent  feasible,  as  the  means  through  which  such 
participation  is  achieved. 

(C)  In  order  to  carry  out  the  purposes  of  this  paragraph,  there 
is  authorized  to  be  appropriated,  as  a  supplement  to  any  funds  that 
may  be  expended  by  the  [Administrator]  Board  pursuant  to  section 
105  and  106  for  such  purposes,  not  to  exceed  $300,000  for  the  fiscal 
year  ending  June  -30,  1970.  and  not  to  exceed  $1,000,000  for  the  fiscal 
year  ending  June  30, 1971. 

(g)  Any  officer  or  employee  of  the  Administration  is  authorized, 
when  designated  for  the  purpose  by  the  [Administrator]  Boards  to 
administer  oaths  and  affirmations  and  to  take  affidavits  and  deposi- 
tions touching  upon  any  matter  within  the  jurisdiction  of  the  Admin- 
istration. 

(h)  The  [Administrator]  Board  is  authorized,  empowered,  and 
directed  to  require  that  every  person  appointed  or  elected  by  any  Fed- 
eral credit  union  to  any  position  requiring  the  receipt,  payment,  or 
custody  of  money  or  other  personal  propeity  owned  by  a  Federal  credit 
union,  or  in  its  custody  or  control  as  collateral  or  otherwise,  giA'e  bond 
in  a  corporate  surety  company  holding  a  certificate  of  authority  from 
the  Secretary  of  the  Treasury  under  the  Act  approved  July  30,  191:7 
(6  TLS.C,  sees.  6-13),  as  an  acceptable  surety  on  Federal  bonds.  Any 
such  bond  or  bonds  shall  be  in  form  a])proved  by  the  [Administrator] 
Board  with  a  view  to  providing  surety  coverage  to  the  Federal  credit 
union  with  reference  to  loss  by  reason  of  acts  of  fraud  or  dishonesty 
including  forgery,  theft,  embezzlement,  wrongful  abstraction,  or  mis- 
application on  the  part  of  the  person,  directly  or  through  connivance 
with  others,  and  such  other  surety  coverages  as  the  [Aduiinistrator] 
Board  may  determine  to  be  rea.sonably  appropriate  or  as  elsewhere 
required  by  this  chapter.  Any  such  bond  oi-  bonds  shall  be  in  such  an 
amount  in  relation  to  the  money  or  other  i)ersonal  pioperty  involved 
or  in  relation  to  the  assets  of  the  Federal  credit  union  as  the  [Admin- 
istrator] Board  may  from  time  to  time  piescribe  by  regulation  for 
the  purpose  of  rec^uiring  reasonable  coverage.  In  lieu  of  iiidi\idual 
bonds  the  [Administrator]  Board  may  approve  the  use  of  a  form  of 
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schedule  or  blanket  bond  which  covers  all  of  the  officers  and  em- 
ployees of  a  Federal  credit  union  whose  duties  include  the  receipt, 
payment,  or  c.ust<xly  of  money  or  othei-  personal  property  for  or  on 
behalf  of  the  Federal  credit  union.  The  [Administrator]!  Board  may 
also  approve  the  use  of  a  form  of  coverage  bond  whereby  a  Federal 
credit  union  may  obtain  an  amount  of  coverage  in  excess  of  the  basic 
surety  coverage. 

(i)  In  addition  to  the  authority  conferred  upon  [him]  them  by 
other  sections  of  this  Act,  the  [Administrator!  Board  is  authorized 
in  carrying  out  [his]  its  functions  under  this  Act — 

(1 )  to  appoint  such  personnel  as  may  be  necessary  to  enable  the 
Administration  to  carry  out  its  functions; 

(2)  to  expend  such  funds,  enter  into  such  contracts  with  pub- 
lic and  private  organizations  and  persons,  make  such  payments  in 
advance  or  by  way  of  reimbursement,  and  perform  such  other 
functions  or  acts  as  [he]  it  may  deem  necessary  or  appropriate 
to  carry  out  the  provisions  of  this  Act;  and 

(3)  to  pay  stipends,  including  allowances  for  travel  to  and 
from  the  place  of  residence,  to  any  individual  to  study  in  a  pro- 
gram assisted  under  this  Act  upon  a  determination  by  the  [Ad- 
ministrator] Board  that  assistance  to  such  individual  in  such 
studies  will  be  in  furtherance  of  the  purposes  of  this  Act. 

FISCAL   AGENTS   AND   DEPOSITORIES 

Sec.  121.  Each  Federal  credit  union  organized  under  this  chapter, 
when  requested  by  the  Secretary  of  the  Treasury,  shall  act  as  fiscal 
agent  of  the  United  States  and  shall  perform  such  services  as  the 
Secretary  of  the  Treasury  mav  require  in  connection  with  the  collec- 
tion of  taxes  and  other  obligations  due  the  United  States  and  the  lend- 
ing, borrowing,  and  repayment  of  money  by  the  Ignited  States,  in- 
cluding the  issue,  sale,  redemption,  or  repurchase  of  bonds,  notes. 
Treasury  certificates  of  indebtedness,  or  other  obligations  of  the  United 
States;  and  to  facilitate  such  purposes  the  [Administrator]  Board 
shall  furnish  to  the  Secretary  of  the  Treasury  from  time  to  time  the 
names  and  addresses  of  all  Federal  credit  unions  with  such  other  avail- 
able information  concerning  them  as  may  be  requested  by  the  Secretary 
of  the  Treasury,  Any  Federal  credit  imion  organized  under  this  chap- 
ter, when  designated  for  that  purpose  by  the  Secretary  of  the  Treas- 
ury, shall  be  a  depository  of  public  money,  except  receipts  from 
customs,  under  such  regulations  as  may  be  prescribed  by  the  Secretary 
of  the  Treasury. 

TAXATION 

Sec.  122.  The  Federal  credit  unions  organized  hereunder,  their 
property,  their  franchises,  capital,  reserves,  surpluses,  and  other  funds, 
and  their  income  shall  he  exempt  from  all  taxation  now  or  hereafter 
imposed  by  the  TTnited  States  or  by  an  State.  Territorial,  or  local  tax- 
ing authority;  except  that  any  real  property  and  any  tangible  per- 
sonal property  of  such  Federal  credit  unions  sliall  be  subject  to  Fed- 
eral, State,  Terriorial,  and  lo<^'al  taxation  to  the  same  extent  as  other 
similar  property  is  taxed.  Nothing  herein  contained  sliall  prevent 
holdings  in  the  any  Federal  credit  union  organized  heremider  from 


155 

being  included  in  the  valuation  of  the  personal  property  of  the  own- 
ers or  holders  thereof  in  assessing  taxes  imposed  by  authority  of  the 
State  or  political  subdivision  thereof  in  which  the  Federal  credit  un- 
ion is  located;  but  the  duty  or  burden  of  collecting  or  enforcing  the 
payment  of  such  a  tax  shall  not  be  imposed  upon  any  such  F'ederal 
credit  union  and  the  tax  shall  not  exceed  the  rate  of  taxes  imposed  upon 
holdings  in  domestic  credit  unions. 

PARTIAL    IXVALIDITY;    RIGHT   TO   AMEND 

Sec.  123.  (a)  If  any  provision  of  this  chapter  or  the  application 
thereof  to  any  person  or  circumstance,  is  held  invalid,  the  remainder 
of  the  chapter,  and  the  application  of  such  provision  to  other  persons 
or  circumstances,  shall  not  be  affected  thereby. 

(b)  The  right  to  alter,  amend,  or  repeal  this  chapter  or  any  part 
thereof,  or  any  charter  issued  pursuant  to  the  provisions  of  this  chap- 
ter, is  expressly  reserved. 

SPACE  IN  FEDERAL  BUILDINGS 

Sec.  124.  Upon  application  by  any  credit  union  organized  under 
State  law  or  by  any  Federal  credit  union  organized  in  accordance  with 
the  term  of  this  chapter,  at  least  95  per  centum  of  the  membership  of 
which  is  composed  of  persons  Avho  either  are  presently  Federal  em- 
ployees or  were  Federal  employees  at  the  time  of  admission  into  the 
credit  union,  and  members  of  their  families,  which  application  shall 
be  addressed  to  the  officer  or  agency  of  the  ITnited  States  charged  with 
the  allotment  of  space  in  the  Federal  buildings  in  tlie  community  or 
district  in  which  such  credit  union  does  business,  such  officer  or  agency 
may  in  his  or  its  discretion  allot  space  to  such  credit  union  if  space  is 
available,  without  charge  for  rent  or  services. 

C0N\-ERSI0N  FROM  FEDERAL  TO  STATE  CREDIT  UNION  AND  FROM  STATE  TO 
FEDERAL   CREDIT   UNION 

Sec.  125.  (a)  A  Federal  credit  union  may  be  converted  into  a  State 
credit  union  under  the  laws  of  any  State,  the  District  of  Columbia,  the 
several  Territories  and  possessions  of  the  Ignited  States,  the  Panama 
Canal  Zone,  or  the  Commonwealth  of  Puerto  Rico,  by  complying  with 
the  following  requirements: 

(1)  The  proposition  for  such  conversion  shall  tii-st  be  approved, 
and  a  date  set  for  a  vote  thereon  by  the  members  (either  at  a  meeting 
to  be  held  on  such  date  or  by  written  ballot  to  be  filed  on  or  before  sucli 
date),  by  a  majority  of  the  directors  of  the  Federal  credit  union. 
"Written  notice  of  the  proposition  and  of  the  date  set  for  the  vote  shall 
then  be  delivered  in  person  to  each  member,  or  mailed  to  each  member 
at  the  address  for  such  member  appearing  on  the  records  of  the  credit 
union,  not  more  than  thirty  nor  less  than  seven  days  prior  to  such 
date.  Approval  of  the  proposition  for  coinersiou  shall  be  by  th(>  af- 
firmative vote  of  a  majority  of  the  members,  in  person  or  in  writing. 

(2)  A  statement  of  the  results  of  the  vote,  verified  by  the  affidavits  of 
the  president  or  vice  president  and  the  secretary,  shall  be  filed  with  the 
Administration  within  ten  davs  after  the  vote  is  taken. 


156 

(3)  Promptly  after  the  vote  is  taken  and  in  no  event  later  than  ninety 
days  thereafter,  if  the  proposition  for  conversion  was  approved  by  such 
vote,  the  credit  union  shall  take  such  action  as  may  be  necessary  under 
the  applicable  State  law  to  make  it  a  State  credit  union,  and  within 
ten  days  after  receipt  of  the  State  credit  union  charter  there  shall  be 
filed  with  the  Administration  a  copy  of  the  charter  thus  issued.  T'pon 
such  filing  the  credit  union  shall  cease  to  be  a  Federal  credit  union. 

(4)  Upon  ceasinof  to  be  a  Federal  credit  union,  such  credit  union 
shall  no  longer  be  subject  to  any  of  the  provisions  of  this  chapter.  The 
successor  State  credit  union  shall  be  vested  with  all  of  the  assets  and 
shall  continue  responsible  for  all  of  the  oblio-ations  of  the  Federal 
credit  union  to  the  same  extent  as  thouofh  the  convei-sion  had  not  taken 
place. 

(b)  (1)  A  State  credit  union.  oro;anized  under  the  laws  of  any  State, 
the  District  of  Columbia,  the  several  Territories  and  poSvSessions  of 
the  United  States,  the  Panama  Canal  Zone,  or  the  Conunonwealth  of 
Puerto  Rico,  may  be  converted  into  a  Federal  credit  union  by  (A)  com- 
plying with  all  State  requirements  requisite  to  enablino:  it  to  convert  to 
a  Federal  credit  union  or  to  cease  beino:  a  State  credit  union.  (B)  filing 
with  the  Administration  proof  of  such  compliance,  satisfactory  to  the 
[Administrator]  Board,  and  (C)  filing  v.-ith  the  Administration  an 
organization  certificate  as  required  by  this  chapter : 

(2)  AMien  the  [Administrator]  Board  has  been  satisfied  that  all  of 
such  requirements,  and  all  other  requirements  of  this  chapter,  have 
been  complied  with  the  [Administrator]  Board  shall  approve  the 
organization  certificate.  Upon  such  approval,  the  State  credit  imion 
shall  l>ocome  a  Federal  credit  union  as  of  the  date  it  ceases  to  be  a  State 
credit  union.  The  Federal  credit  union  shall  be  vested  with  all  of  the 
assets  and  shall  continue  responsible  for  all  of  the  obligations  of  the 
State  credit  union  to  the  same  extent  as  though  the  conversion  had  not 
taken  place. 

TERRITORIAL   APPLICATIOX   OF   CHAPTER 

Sec.  126,  The  provisions  of  this  chapter  shall  apply  to  the  several 
States,  the  District  of  Columbia,  the  several  Territories,  including  the 
trust  territories,  and  possessions  of  the  Ignited  States,  the  Panama 
Canal  Zone,  and  the  Commonwealth  of  Puerto  Rico. 

GIFTS 

Sec.  127.  The  [Administrator]  Board  is  authorized  to  accept  gifts 
of  money  made  unconditionally  by  will  or  otherwise  for  the  carrying 
out  of  any  of  the  functions  under  this  cliapter.  A  conditional  gift  of 
money  made  by  will  oi-  otherwise  for  such  ]>urposes  may  be  accepted 
and  used  in  accordance  with  its  conditions,  but  no  such  gift  shall  be 
accepted  which  is  conditioned  upon  any  expenditure  not  to  be  met 
therefrom  or  from  income  thereof  unless  the  [Administrator]  Board 
determines  that  supplementation  of  such  gift  from  the  fees  he  may 
expend  pui'suant  to  sections  1755  and  1756  of  this  title  or  from  any 
funds  ap])ro|)riated  pursuant  to  section  1756(f)(2)(C)  of  this  title 
for  the  purpose  of  making  such  expenditure  will  not  adverselv  affect 
the  sound  administration  of  this  chapter.  Any  such  gift  shall  lie 
deposited  in  the  Treasury  of  the  United  States  for  the  account  of 


157 

the  Administration  and  may  be  expended  in  accordance  witli  section 
105  or  as  provided  in  the  preceding  sentence. 

TITLE    II SHARE    IXSURAXCE 

IXSUR-VXCE   OI'   MEMBER   ACCOFXTS  AXD  ELIOIRILITV  PROVISIOXS 

Sec.  201.  (a)  The  [Administrator]  Board,  as  hereinafter  provided, 
shall  insure  the  member  accounts  of  all  P^ederal  credit  unions  and  he 
may  insure  the  member  accounts  of  (1)  credit  unions  organized  and 
operated  according  to  the  laws  of  any  State,  the  District  of  Columbia, 
the  several  territories,  indudlng  the  truest  territoiie.s,  and  possessions 
of  the  United  States,  the  Panama  Canal  Zone,  oi'the  Commonwealth  of 
Puerto  Rico,  and  ('2)  credit  unions  organized  and  operating  under  the 
jurisdiction  of  the  Department  of  Defense  if  such  credit  unions  are  op- 
erating in  compliance  with  the  requirements  of  title  I  of  this  Act  and 
regulations  issued  thereunder. 

(b)  Application  for  insurance  of  member  accounts  shall  be  made  im- 
mediately by  each  Federal  credit  unoin  and  may  be  made  at  any  time 
by  a  State  credit  union  or  a  credit  union  operating  under  the  jurisdic- 
tion of  the  Department  of  Defense.  Applications  for  such  insurance 
shall  be  in  such  form  as  the  [Administrator]  Board  s\\?i\\  provide  and 
shall  contain  an  agreement  by  the  applicant — 

(1)  to  pay  the  reasonable  cost  of  such  examinations  as  the  [Admin- 
istrator] Board  may  deem  necessary  in  connection  with  determining 
the  eligibility  of  the  applicant  for  insurance:  Provided,  That  exami- 
nations required  under  title  I  of  this  Act  shall  be  so  conducted  that  the 
information  derived  therefrom  may  be  utilized  for  share  insurance 
purposes,  and  examinations  conducted  by  State  regulatory  agencies 
shall  be  utilized  by  the  [Administrator]  Board  for  such  purposes  to 
the  maximum  extent  feasible ; 

(2)  to  permit  and  pay  the  reasonable  cost  of  such  examinations  as 
in  the  judgment  of  the  [Administrator]  Board  may  from  time  to  time 
be  necessary  for  the  protection  of  the  fund  and  of  other  insui-ed  credit 
unions ; 

(3)  to  permit  the  [Administrator]  Board  to  have  access  to  any  in- 
formation or  report  with  respect  to  any  examination  made  by  or  for 
any  public  regulatory  authority,  including  any  commission,  board,  or 
authority  having  supervision  of  a  State-chartered  credit  union,  and 
furnish  such  additional  information  Avith  respect  thereto  as  the  [Ad- 
ministrator] Board  may  require. 

(4)  to  provide  protection  and  indemnity  against  burglary,  defalc<a- 
tion,  and  other  similar  insurable  losses,  of  the  type,  in  the  form,  and 
in  an  amount  at  least  equal  to  that  required  by  the  laws  under  which 
the  credit  union  is  organized  and  operates ; 

(T))  to  maintain  such  reirular  reserves  as  mav  be  i-equired  by  the  laws 
of  the  State,  district,  tei-ritory,  or  other  jurisdiction  pursuant  to  which 
it  is  organized  and  operated,  in  the  case  of  a  State-cliartered  credit 
miion,  or  as  may  be  required  by  section  116  of  this  Act.  in  the  case  of  a 
Federal  credit  union ; 

(())  to  maintain  such  special  reserves  as  the  [Administrator]  /^oa;Y/, 
by  legulation  or  in  special  cases,  may  require  for  protecting  the  interest 
of  members  or  to  assure  that  all  insured  credit  unions  maintain  regu- 


158 

lar  reserves  which  are  not  less  tliaii  those  required  under  title  I  of 
this  Act; 

(7)  not  to  issue  or  have  outstandini^  any  account  or  security  the  form 
of  which,  by  regulation  or  in  special  cases,  has  not  been  approved  by  the 
[Administrator]  Board  except  for  accounts  authorized  by  State  law 
for  State  credit  unions ; 

(8)  to  pay  the  premium  charges  for  insurance  imposed  by  this  title ; 
and 

(9)  to  comply  with  the  requirements  of  this  title  and  of  regulations 
prescribed  b}^  the  [Administrator]  Board  pursuant  thereto. 

(c)(1)  Before  approving  the  application  of  any  credit  union  for 
insurance  of  its  member  accounts,  the  [Administrator]  Board  shall 
consider — 

(A)  the  history,  financial  condition,  and  management  policies  of  the 
applicant ; 

(B)  the  economic  advisability  of  insuring  the  applicant  without 
undue  risk  of  the  fund ; 

(C)  the  general  character  the  fitness  of  the  applicant's  manage- 
ment ; 

(D)  the  convenience  and  needs  of  the  members  to  be  served  by  the 
applicant;  and 

(E)  whether  the  applicant  is  a  cooperative  association  organized 
for  the  purpose  of  promoting  thrift  among  its  members  and  creating 
a  source  of  credit  for  provident  or  productive  purposes. 

(2)  The  [Administrator]  Board  shall  disapprove  the  application 
of  any  credit  union  for  insurance  of  its  member  accounts  if  he  finds 
that  its  reserves  are  inadequate,  that  its  financial  condition  and  policies 
are  unsafe  or  unsound,  that  its  management  is  unfit,  that  insurance  of 
its  member  accounts  would  otherwise  involve  undue  risk  to  the  fund,  or 
that  its  powers  and  purposes  are  inconsistent  with  the  promotion  of 
thrift  among  its  members  and  the  creation  of  a  source  of  credit  for 
provident  or  productive  purposes. 

[(d)  In  the  case  of  any  Federal  credit  union  whose  application  for 
insurance  is  disapproved,  if  such  Federal  credit  union  has  annually 
transferred  such  a  percentage  of  its  gross  income  to  its  reserves  as  is 
required  under  section  116(a)  and  notwithstanding  any  reserving 
requirements  established  under  section  116(b)  of  this  Act,  the  Ad- 
ministrator shall  nonetheless  issue  to  such  Federal  credit  union  a  cer- 
tificate of  insurance  which  shall  be  valid  for  a  period  of  two  years. 
The  Administrator  shall  suspend  or  revoke  the  charter  of  any  Federal 
credit  union  which  has  failed,  upon  the  expiration  of  such  two-year 
period  of  insurance,  to  file  an  application  for  insurance  which  is  ap- 
proved by  the  Administrator  in  accordance  with  subsection  (c).  A 
Federal  credit  union  which  is  insured  imder  this  subsection  for  a 
period  of  two  years  is  an  insured  credit  union  under  the  provisions  of 
this  title  for  such  period  of  two  years.  The  Administrator  shall,  having 
regard  to  the  purposes  of  this  subsection,  make  every  reasonable  effort 
to  prevent  the  closing  of  any  Federal  credit  union  which  is  insured  for 
a  period  of  two  years  under  this  subsection  and  is  foimd  to  be  in 
financial  difficulties,  if  he  determines  that  with  the  technical  assistance 
and  management  training  and  counseling  authorized  to  be  provided 
under  this  subsection  there  is  reasonable  assurance  that  such  difficulties 
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can  be  sufficiently  resolved  within  such  two-year  period  so  as  to  mini- 
mize the  expenses  of  tlie  Fund.  The  Administrator  shall  offer  technical 
assistance,  management  training,  and  management  counseling  to  all 
credit  unions  whose  application  for  insurance  has  been  disapproved  so 
as  to  enable  the  maxiunnn  number  of  such  credit  unions  to  meet  the 
standards  for  insurance  required  by  this  title.  In  furnishing  such  tech- 
nical assistance,  management  training,  and  management  counseling, 
the  Administrator  may  utilize  moneys  in  the  National  Credit  Union 
Share  Insurance  P'und  as  ])rovided  under  section  208(a)  of  this  title. 
The  Administrator  shall  also  encourage  to  the  maxiunnn  extent  feasi- 
ble, that  such  technical  assistance,  management  training,  and  man- 
agement counseling  be  made  available  through  State  stabilization 
funds,  similar  funds,  or  similar  State  credit  union  organizations.  The 
Administrator  shall  also  encourage  State  Credit  T'nion  Stabilization 
Funds  or  similar  funds  to  reimburse  the  Credit  I'nion  Share  Insur- 
ance Fund  for  any  insurance  payments  made  on  behalf  of  accounts 
at  insured  credit  unions  whose  applications  for  insurance  have  been 
disapproved.] 

[(e)]  (d)  Upon  the  approval  of  any  application  for  insurance,  the 
[Administrator]  Boaixl  shall  notify  the  applicant  and  shall  issue  to 
it  a  certificate  evidencing  the  fact  that  it  is,  as  of  the  date  of  issuance 
of  the  certificate,  an  insured  credit  union  under  the  provisions  of  this 
title. 

REPORT   OF   COXDITION  ;    CERTIFIED   STATEMENTS ;    PREMIUMS   FOR 

INSURANCE 

Sec.  202.  (a)  (1)  Each  insured  credit  union  shall  make  reports  of 
condition  to  the  [Administrator]  Board  upon  dates  which  shall  be 
selected  by  [him]  them.  Such  reports  of  condition  shall  be  in  such 
form  and  shall  contain  such  information  as  the  [Administrator] 
Board  may  require.  The  reporting  dates  selected  for  reports  of  condi- 
tion shall  be  the  same  for  all  insured  credit  unions  except  tluit  when 
any  of  said  reporting  dates  is  a  non-business  day  for  any  credit  union 
the  preceding  l)usiness  day  shall  be  its  reporting  date.  The  total  auiount 
of  the  luember  accounts  of  each  insured  credit  union  as  of  each  report- 
ing date  shall  be  reported  in  such  reports  of  condition  in  accordance 
with  regulations  prescribed  by  the  [Administrator]  Board.  Each 
report  of  condition  shall  contain  a  declaration  by  the  president,  by  a 
vice  president,  by  the  treasurer,  or  by  any  other  officer  designated  by 
the  boaid  of  directors  of  the  reporting  credit  union  to  make  such 
declaration,  that  the  report  is  true  and  correct  to  the  best  of  [his] 
mch  ofcer\s  knowledge  and  belief.  Unless  such  requireuient  is  Avai\ed 
by  the  Administrator,  the  correctness  of  each  report  of  condition  shall 
be  attested  by  the  signatures  of  three  of  the  officers >of  the  reportnig 
credit  union  with  the  declaration  that  the  report  has  been  examined 
by  them  and  to  the  best  of  their  knowledge  and  belief  is  true  and 
correct. 

(2)  The  [Administrator]  Board  may  call  for  such  other  reports  as 
he  mav  froui  time  to  time  require.  . 

(3)" The  [Aduiinistrator]  Botird  may  reciuire  reports  of  coiiditiou 
to  be  published  in  such  manner,  not  inconsistent  with  auy  applicable 
law.  as  [he]  it  may  direct.  Every  insured  credit  union  which  wdl- 
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fully  fails  to  make  or  publish  any  such  report  within  ten  clays  shall  be 
subject  to  a  penalty  of  not  more  than  $100  for  each  day  of  such  failure, 
recoverable  by  the  [Administrator]  Board  for  his  use. 

(4)  The  [Administrator]  Board  may  accept  any  report  of  condi- 
tion made  to  any  conmiission,  board,  or  authority  havinor  supervision 
of  a  State-chartered  credit  union  and  may  furnish  to  any  such  com- 
mission, board,  or  authoritj'  reports  of  condition  made  to  the  [Ad- 
ministrator] Board. 

(5)  Reports  required  under  title  I  of  this  Act  shall  be  so  prepared 
that  they  can  be  used  for  share  insurance  purposes.  To  the  maximum 
extent  feasible,  the  [Administrator]  Board  shall  use  for  insurance 
purposes  reports  submitted  to  State  regulatory  agencies  by  State- 
charatered  credit  unions. 

(b)  On  or  before  January  31  of  each  insurance  year,  each  insured 
credit  union  which  became  insured  prior  to  the  beginning  of  that  year 
shall  file  with  the  [Administrator]  Board  a  certified  statement  show- 
ing the  total  amount  of  the  member  accounts  in  the  credit  union  at  the 
close  of  the  preceding  insurance  year  and  the  amount  of  tlie  premium 
charge  for  insurance  due  to  tlie  fund  for  that  year,  as  computed  under 
subsection  (c)  of  this  section.  The  certified  statements  required  to  be 
filed  with  the  [Administrator]  Board  pursuant  to  this  subsection  shall 
be  in  such  form  and  shall  set  forth  such  supporting  information  as  the 
[Administrator]  Board  shall  require.  Each  such  statement  shall  be 
certified  by  the  president  of  tlie  credit  union,  or  by  any  officer  of  the 
credit  union  designated  by  its  board  of  directors,  that  to  the  best  of 
[his]  its  knowledge  and  belief  the  statement  is  true,  correct,  and  com- 
plete and  in  accordance  with  this  title  and  regulations  issued 
thereunder. 

(c)  (1)  Except  as  provided  in  paragraphs  (2)  and  (3)  of  this  sub- 
section, each  insured  credit  union,  on  or  before  January  31  of  each  in- 
surance year,  shall  pay  to  the  fund  a  premium  charge  for  insurance 
equal  to  one-twelfth  of  1  per  centum  of  the  total  amount  of  the  mem- 
ber accounts  in  such  credit  union  at  the  close  of  the  preceding  insur- 
ance year. 

(2)  Each  credit  union  which  was  in  existence  prior  to  the  enactment 
of  this  title  and  which  becomes  insured  under  this  title  after  January 
1  of  any  insurance  year  shall  pay  to  the  fund,  for  the  insurance  year  in 
which  it  becomes  insured,  a  premium  charge  for  insurance  equal  to 
one-twelfth  of  1  per  centum  of  the  total  amount  of  the  member  ac- 
counts in  such  credit  union  at  the  close  of  the  month  before  the  month 
in  which  it  becomes  insured,  reduced  by  an  amount  proportionate  to 
the  number  of  calendar  months  elapsed  since  the  beginning  of  such 
insurance  year  and  prior  to  the  month  in  which  it  becomes  insured. 
Such  payment  shall  be  made  within  thirty  days  after  the  date  on  which 
the  credit  union  receives  the  certificate  of  insurance  issued  to  it  under 
section  201  of  this  title. 

(3)  Each  credit  union  which  is  chartered  after  enactment  of  this 
title  and  which  becomes  insured  under  this  title  in  the  insurance  year 
in  which  it  is  chartered  shall  pay  to  the  fund,  for  the  insurance  year 
in  which  it  is  chartered,  a  premium  chai'ge  for  insurance  computed  in 
the  following  manner: 

(A)  To  the  total  amount  of  the  member  acounts  in  the  credit  union 
at  the  close  of  the  month  in  which  it  becomes  insured,  add  the  total 
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amount  of  such  member  accounts  in  the  credit  union  at  the  close  of 
each  succeeding  month  of  the  insurance  year  and  divide  the  total  by 
the  number  of  such  months  (including  the  month  in  which  it  becomes 
insured). 

(B)  From  the  figure  obtained  under  subparagraph  (A),  subtract 
$10,000. 

(C)  INIultiply  the  figure  obtained  under  subparagraph  (B)  by  one- 
twelfth  of  1  per  centum. 

(D)  Reduce  the  figure  obtained  under  subparagraph  (C)  by  an 
amount  proportionate  to  the  number  of  calendar  months  elapsed  since 
the  beginning  of  such  insurance  year  and  prior  to  the  month  in  which 
the  credit  union  becomes  insured.  The  figure  obtained  under  this  sub- 
paragraph is  the  amount  of  the  premium  charge  for  insurance  due  to 
the  fund.  Such  premiimi  charge  shall  be  paid  on  or  before  January  31 
of  the  insurance  year  following  the  year  in  which  the  credit  union  was 
chartered. 

(4)  "Wlien  any  loans  to  the  fund  from  the  Federal  Government  and 
the  interest  thereon  have  been  repaid  and  the  amoimt  in  the  fund 
equals  or  exceeds  the  normal  operating  level,  the  [Administrator] 
Board  may  reduce  the  premium  charge  for  insurance,  but  not  below 
the  amount  necessary,  in  [his]  its  judgment,  to  maintain  the  fund  at 
the  normal  operating  level.  Any  such  reduction  shall  be  effective  only 
so  long  as  the  amount  in  the  fund  equals  or  exceeds  the  normal  operat- 
ing level  and  no  loan  to  the  fund  from  the  Federal  Goverimient  is 
outstanding. 

(5)  If  in  any  year  expenditures  from  the  fund  exceed  the  income  of 
the  fund,  the  [Administrator]  Board  may  require  each  insured  credit 
imion  to  pay  to  the  fund  for  such  year,  in  addition  to  the  regular 
premium  charge  for  insurance  payable  under  paragraph  (1),  (2),  or 
(3)  of  this  subsection,  a  special  premimn  charge  which  shall  not  exceed 
an  amount  equal  to  tiie  amount  of  the  regular  premium  charge. 

(6)  (A)  An  insured  cerdit  union  which  is  closed  for  liquidation  be- 
cause of  insolvency  or  otherwise  is  entitled  to  a  rebate  of  premiums 
paid  by  it  to  the  fund.  Rebates  shall  be  paid  in  accordance  with  the 
regulations  prescribed  by  the  [Administrator]  Board,  but  no  pay- 
ment of  rebate  shall  be  made  during  any  period  in  which 

(i)  a  loan  to  the  fund  from  the  Federal  Government  is  outstand- 
ing; or 

(ii)  the  [Administrator]  Board  determines  that  the  payment  would 
unduly  jeopardize  the  financial  condition  of  the  fund. 
A  credit  union  otherwise  entitled  to  a  rebate  of  premiums  shall  not  lose 
its  entitlement  because  payment  thereof  cannot  at  any  given  time  be 
made  under  the  limitations  prescribed  in  clause  (i)  or  (ii). 

(B)  The  amount  of  rebate  of  premiums  to  which  a  credit  union  is 
entitled  under  subparagraph  (A)  shall  be  computexl  as  follows:  To 
the  total  amount  of  premiums  paid  to  the  fund  by  the  credit  union, 
plus  interest  on  such  payments  at  the  average  rate  of  interest  earned 
by  the  fund  on  its  assets  during  each  of  the  yeai"S  in  which  the  pay- 
ments were  made ;  subtract  the  sum  of 

(i)  the  ci-edit  union's  prorata  share  of  the  fund's  administrative  ex- 
penses during  the  period  in  which  the  credit  union  had  an  insured 
status ; 
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(ii)  the  credit  union's  prorata  sliare  of  the  net  insurance  payments 
(other  than  those  referred  to  in  clause  (iii))  chargeable  to  the  fund 
for  claims  arising  during  such  period ;  and 

(iii)  the  net  insurance  payments  chargeable  to  the  fund  for  claims 
arising  in  connection  with  the  liquidation  of  the  credit  union. 
A  credit  union's  prorata  share  of  the  fund's  administrative  expenses 
or  net  insurance  payments  for  any  year  (or  part  thereof)  shall  be  de- 
termined by  dividing  the  total  amount  credited  to  member  and  non- 
member  accounts  in  the  credit  union  at  the  end  of  such  year  (or  part 
thereof),  by  the  total  amount  credited  to  all  such  accounts  in  all  credit 
unions  having  an  insured  status  at  the  end  of  such  year  (or  part 
thereof). 

(d)  (1)  Any  insured  credit  union  which  fails  to  make  any  report  of 
condition  under  subsection  (a)  of  this  section  or  to  file  any  certified 
statement  required  to  be  filed  by  it  in  connection  wdtli  determining 
the  amount  of  any  premium  charge  for  insurance  may  be  coinpelled 
to  make  such  report  or  to  file  such  statement  by  mandatory  injunction 
or  other  appropriate  remedy  in  a  suit  brought  for  such  purpose  l>y  the 
[AdministratorJ  Board  against  the  credit  union  and  any  officer  or 
officers  thereof.  Any  such  suit  may  be  brought  in  any  court  of  the 
United  States  of  competent  jurisdiction  in  the  district  or  territory  in 
which  the  principal  office  of  the  credit  union  is  located. 

(2)  Any  insured  credit  union  which  willfully  fails  or  refuses  to  file 
any  certified  statement  or  to  pay  any  premium  charge  for  insurance 
recpiired  under  this  title  shall  l)e  subject  to  a  penalty  of  not  more  than 
$100  for  each  day  that  such  violation  continues,  which  penalty  the 
[Administrator]  Board  may  recover  for  [his]  its  use.  The  provisions 
of  this  paragraph  shall  not  be  a])])licable  in  any  case  in  which  the  re- 
fusal to  pay  the  premium  charge  for  insurance  is  due  to  a  dispute  be- 
tween the  insured  credit  union  and  the  [Administrator]  Board  over 
the  amount  of  the  premium  charge  due  to  the  fund  if  tlie  credit  imion 
deposits  security  satisfactory  to  the  [Administrator]  Board  for  pay- 
ment of  the  premium  charge  upon  final  determination  of  the  issue. 

(3)  No  insured  credit  union  shall  pay  anv  dividends  on  its  member 
accounts  or  distribute  any  of  its  assets  while  it  remains  in  default  in 
the  pa,\nnent  of  any  premium  charge  for  insurance  due  to  the  fund. 
Any  dii'ector  or  officer  of  any  insured  credit  union  who  knowingly 
participates  in  the  declaration  or  payment  of  any  such  dividend  or  in 
any  such  distribution  shall  upon  conviction,  be  fined  not  more  than 
$1,000  or  imi)risoned  not  moi-e  than  one  year,  or  both.  The  pi-ovisions 
of  this  paragraph  shall  not  be  api^licable  in  any  case,  in  which  the 
default  is  due  to  a  dispute  between  the  credit  union  and  the  [Aduiinis- 
trator]  Board  over  the  amount  of  the  premium  charge  due  to  tlie 
fund  if  the  credit  union  deposits  security  satisfactoiy  to  the  [Ad- 
ministrator] Board  for  payment  of  the  i)remiuui  charge  upon  final 
detennination  of  the  issue. 

(e)  The  [Administrator]  Board,  in  a  suit  brought  at  law  or  in  equity 
in  any  court  of  comi>etent  jurisdiction,  shall  he  entitled  to  recover  fi-om 
any  insured  credit  union  the  amount  of  any  unpaid  premium  charge 
for  insurance  lawfully  ])ayable  by  the  credit  union  to  tlie  fund,  whether 
or  not  such  credit  imioji  shall  have  made  any  report  of  condition 
under  subsection   (a)   of  this  section  or  filed  any  certified  statement 
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required  under  subsection  (b)  of  tliis  section  and  whether  or  not  suit 
shall  have  l>een  brou<Tlit  to  coni]>el  the  credit  union  to  make  any  such 
report  or  to  file  any  such  statement.  No  action  or  proceeding  shall  Ik; 
brought  for  the  reooA-ery  of  any  premium  charge  due  to  tlie  fund,  or 
for  the  recovery  of  any  amount  paid  to  the  fund  in  excess  of  the  amount 
due  it,  unless  such  action  or  proceeding  shall  have  been  brought  within 
five  yeai-s  after  the  right  accrued  for  which  the  claim  is  made.  Where 
the  insured  credit  union  has  made  or  filed  with  the  [Administi-atorJ 
Board  a  false  or  fraudulent  certified  statement  with  the  intent  to  evade, 
in  whole  or  in  part,  the  payment  of  any  premium  charge,  the  claim 
shall  not  be  deemed  to  have  accrued  until  the  discovery  by  the  [Ad- 
ministrator] Board  of  the  fact  that  the  certified  statement  is  false  or 
fraudulent. 

(f )  Should  any  Federal  credit  union  fail  to  make  any  report  of  con- 
dition under  subsection  (a)  of  this  section  or  to  file  any  certified 
statement  required  to  be  filed  under  subsection  (b)  of  this  section  or 
to  pay  any  premium  charge  for  insurance  required  to  be  paid  under 
any  provision  of  this  title,  and  should  the  credit  union  fail  to  correct 
such  failure  within  thirty  days  after  written  notice  has  been  given 
by  tlie  [Administrator]  Board  to  an  officer  of  the  credit  union,  citing 
this  subsection  and  stating  that  the  credit  union  has  failed  to  make 
any  such  report,  or  file  any  such  statement  or  pay  any  such  premium 
charge,  as  required  by  law,  all  the  rights,  privdleges,  and  franchises  of 
the  credit  union  granted  to  it  under  title  I  of  this  Act  shall  be  therebj' 
forfeited.  Whether  or  not  the  penalty  provided  in  this  subsection  has 
been  incurred  shall  be  detennined  and  adjudged  by  any  court  of  the 
United  States  of  competent  jurisdiction  in  a  suit  bix)ught  for  that 
purpose  in  the  district  or  territory  in  Avhich  the  principal  office  of 
such  credit  union  is  located,  mider  direction  of  and  by  the  [Adminis- 
trator] Board  in  [his]  its  own  name,  before  the  credit  union  shall  be 
declared  dissolved.  Tlie  remedies  provided  in  this  subsection  and  in  sub- 
sections (d)  and  (e)  of  this  section  shall  not  be  construed  as  limiting 
any  other  remedies  against  any  insured  credit  union  but  shall  be  in 
addition  thereto. 

(g)  Each  insured  credit  union  shall  maintain  such  records  as  will 
readily  pennit  verification  of  the  correctness  of  its  reports  of  condition, 
certified  statements,  and  premium  charges  for  insurance.  However,  no 
insured  credit  union  shall  lx»  required  to  retain  such  records  for  such 
purposes  for  a  period  of  the  making  of  any  such  report,  the  filing  of 
any  such  statement,  or  the  payment  of  any  premium  charge,  except 
that  when  there  is  a  disjMite  between  the  insured  credit  union  and  the 
[Administrator]  Board  over  the  amount  of  any  premium  charge 
for  insurance  tlie  credit,  union  shall  retain  such  records  until  final  de- 
tennination  of  the  issue. 

(h)  For  the  purposes  of  this  section — 

(1)  the  term  "insurance  year"  means  the  peric<l  l)eginning  on 
January-  1  and  ending  on  the  following  December  31,  both  dates 
inclusive; 

(2)  the  term  "normal  oiDerating  level,"  when  applied  to  the 
Fund,  means  an  amount  equal  to  1  ]x>r  centuui  of  the  aggregrate 
amount  of  the  niemlxT  accounts  in  all  insured  credit  unions;  and 

[(3)  the  tenn  "members  accounts"  when  applied  to  the  premium 
charmx  for  insurance  of  the  accounts  of  federally  insured  credit 
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unions  shall  not  include  amounts  in  excess  of  the  insured  account 
limit  set  foi-th  in  section  207  (c) . 

(3)  The  term  ''^memher  aceovnt"'  when  appUed  to  the  premium 
charge  for  insuranee  accounts  shall  rwt  inclvile  amo^unts  recdved 
from,  other  federaUy  insured  credit  vnions  in  excess  of  the  irtsured 
acco-unt  liinit  set  forth  in  section 207 {c)  (1). 

NATIONAL   CREDIT  UNION   SHARE  INSURANCE   FUND 

Sec.  203.  (a)  There  is  hereby  created  in  the  Treasury  of  the  United 
States  a  Xational  Credit  Union  Share  Insurance  Fund  which  shall  be 
used  by  the  [AdministratorJ  Board  as  a  revolvin<j:  fund  for  carrying 
out  the  pur))oses  of  this  title.  Money  in  the  fund  shall  be  available  upon 
requisition  by  the  [AdministratorJ  Board,  without  fiscal  year  limita- 
tion, for  making  payments  of  insurance  under  section  207  of  this  title, 
for  providing  assistance  and  making  expenditures  under  section  208  of 
this  title  in  connection  with  the  liquidation  or  threatened  liquidation  of 
insured  credit  unions,  and  for  such  administrative  and  other  expenses 
incurred  in  carrying  out  the  purposes  of  this  title  as  he  may  determine 
to  be  proper. 

(b)  All  premium  charges  for  insurance  paid  pursuant  to  the  pro- 
visions of  section  202  of  this  title  and  all  fees  for  examinations  and 
all  penalties  collected  by  the  [Administrator]  Board  under  any  pro- 
vision of  this  title  shall  be  deposited  in  the  National  Credit  Union 
Share  Insurance  Fund. 

(c)  Tlie  [Administrator]  Board  may  authorize  the  Secretary  of 
the  Treasury  to  invest  and  reinvest  such  portions  of  the  fund  as  the 
[Administrator]  Board  may  determine  are  not  needed  for  current 
operations  in  any  interest-bearing  securities  of  the  United  States  or 
in  any  securities  guaranteed  as  to  both  principal  and  interest  by  the 
United  States  or  in  bonds  or  other  obligations  which  are  lawful  invest- 
ments for  fiduciary,  trust,  and  public  funds  of  the  United  States,  and 
the  income  therefrom  shall  constitute  a  i^art  of  the  fund. 

(d)  (1)  If,  in  the  judgment  of  the  [Administratoi]  Boards  a  loan 
to  the  fund  is  required  at  any  time  for  cairying  out  the  ])urposes  of  this 
title,  the  Secretary  of  the  Treasury  shall  make  the  loan,  but  loans  under 
this  pai-agraph  shall  not  exceed  in  the  aggregate  $100,000,000  outstand- 
ing at  any  one  time.  Except  as  otherwise  provided  in  this  subsection 
and  in  subsection  (e)  of  this  section,  each  loan  under  this  j^aragi'aph 
shall  be  made  on  such  terms  as  may  be  fixed  b}'  agreement  between 
the  [Administrator]  Board  and  the  Secretary  of  the  Treasury. 

(2)  Interest  shall  accrue  to  the  Treasury'  on  the  amount  of  any  out- 
standing loans  made  to  the  fund  pursuant  to  paragraph  (1)  of  this 
sul>section  on  the  basis  of  the  average  daily  amount  of  such  outstand- 
ing loans  determined  at  the  close  of  each  fiscal  year  with  respect  to 
such  year,  and  the  [Administrator]  Board  shall  pay  the  interest  so 
accruing  into  the  Treasury  as  miscellaneous  i-eceipts  annually  from 
the  fund.  The  Secretary  of  the  Treasury  shall  determine  the  applica- 
ble interest  rate  in  advance  by  calculating  the  average  yield  to  matu- 
rity (on  the  basis  of  daily  closing  market  bid  quotations  during  the 
month  of  June  of  the  preceding  fiscal  year)  on  outstanding  marketable 
public  debt  obligations  of  the  United  States  having  a  maturity  date 
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of  five  or  less  years  from  the  first  day  of  such  month  of  June  and  by 
adjustino-  such  yield  to  the  nearest  one-eighth  of  1  per  centum. 

(3)  For  the  purpose  of  making  loans  under  paragraph  (1)  of  this 
subsection,  the  Secretary  of  the  Treasury  is  authorized  to  use  as  a 
public  debt  transaction  the  proceeds  of  the  sale  of  any  securities  issued 
under  the  Second  Liberty  Bond  Act,  as  amended,  and  the  purposes 
for  which  securities  may  be  issued  under  the  Second  Liberty  Bond 
Act,  as  amended,  are  hereby  extended  to  include  such  loans.  All  loans 
and  repayments  under  this  section  shall  be  treated  as  public  debt 
transactions  of  the  ITnited  States. 

(e)  So  long  as  any  loans  to  the  fund  are  outstanding,  the  [Admin- 
istrator] Board  shall  from  time  to  time,  not  less  often  than  annvially, 
determine  whether  the  balance  in  the  fund  is  in  excess  of  the  amount 
which,  in  his  judgment,  is  needed  to  meet  the  requirements  of  the  fund 
and  shall  pay  such  excess  to  the  Secretary  of  the  Treasury,  to  be  cred- 
ited against  the  loans  to  the  fund. 

EXAMINATION  OF  INSURED  CREDIT  UNIONS 

Sec.  204.  (a)  The  [Administrator]  Board  shall  appoint  examiners 
who  shall  have  power,  on  [his]  its  behalf,  to  examine  any  insured 
credit  union,  any  credit  union  making  application  for  insurance  of  its 
members  accoimts,  or  any  closed  insured  credit  union  whenever  in  the 
judgment  of  the  [Administrator]  Board  an  examination  is  necessary 
to  determine  the  condition  of  any  such  credit  union  for  insurance  pur- 
poses. P^ach  examiner  shall  have  power  to  make  a  thorough  examination 
of  all  of  the  affairs  of  the  credit  union  and  shall  make  a  full  and  de- 
tailed repoi't  of  the  condition  of  the  credit  union  to  the  [Administra- 
tor] Board.  The  [Administrator]  Board  in  like  manner  shall  appoint 
claim  agents  who  shall  have  power  to  investigate  and  examine  all 
claims  for  insured  member  accounts.  Each  claim  agent  shall  have 
power  to  administer  oaths  and  affirmations,  to  examine  and  to  take  and 
preserve  testimony  under  oath  as  to  any  matter  in  respect  to  claims  for 
insured  accounts,  and  to  issue  subpenas  and  subpenas  duces  tecuni  and, 
for  the  enforcement  thereof,  to  apply  to  the  United  States  district 
court  for  the  judicial  district  or  the  United  States  court  in  any  ter- 
ritory in  which  the  ])rincipal  office  of  the  credit  union  is  located  or  in 
which  the  witness  resides  or  carries  on  business.  Such  courts  shall  have 
jurisdiction  and  power  to  order  and  require  compliance  with  any  such 
subpena. 

(b)  In  connection  with  examinations  of  insured  credit  unions,  the 
[Administrator]  Board,  or  his  designated  representatives,  shall  have 
power  to  administer  oaths  and  affirmations,  to  examine  and  to  take  and 
preser\e  testimonv  under  oath  as  to  any  matter  in  res))ect  of  the  affairs 
of  any  such  credit  union,  and  to  issue  subpenas  and  subi^enas  duces 
tecum"  and,  for  the  enforcement  thereof,  to  applv  to  the  Ignited  States 
district  court  for  the  judicial  district  or  the  Ignited  States  court  in 
any  territorv  in  whicli  the  principal  office  of  the  credit  union  is  lo- 
cated oi-  in  which  the  witness  resides  or  carries  on  business.  Such  courts 
shall  have  jurisdiction  and  power  to  order  and  require  compliance 
with  such  subpena. 

(c)  In  cases  of  refusal  to  obey  a  subpena  issued  to,  or  contumacy  by, 
any  person,  the  [Administrator]  Board  may  invoke  the  aid  of  any 
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court  of  the  T'^nited  States  Avithin  the  jurisdiction  of  which  such  hear- 
ing, examination,  or  investigation  is  carried  on,  or  where  such  person 
resides  or  carries  on  business,  in  requiring  the  attendance  and  testi- 
mony of  witnesses  and  tlie  production  of  hooks,  records,  or  otlier  pa- 
pers. Sucli  court  may  issue  an  order  requiring  sucli  person  to  appear 
before  the  [Administrator]}  Board,  or  before  a  pei'son  designated  by 
[him]  tlxcm,  there  to  produce  records,  if  so  ordered,  or  to  give  testi- 
mony touching  the  matter  in  question.  Any  faihire  to  obey  such  order 
of  the  court  may  be  punished  by  such  court  as  a  contempt  thereof.  All 
process  in  any  such  case  may  be  served  in  tlie  judicial  district  whereof 
such  ])erson  is  an  inhabitant  or  carries  on  business  or  wherever  [he]  it 
may  be  found.  No  person  shall  be  excused  from  attending  and  testify- 
ing or  from  producinjr  books,  i-ecords,  or  other  papers  in  obedience  to 
a  subpena  issued  under  the  authority  of  this  title  on  the  ground  that 
the  testimony  or  evidence,  documentary  or  otherwise,  required  of 
[him]  tlie-m  may  tend  to  incriminate  [him]  them  or  subject  [him] 
them,  to  ])enalty  or  forfeiture,  but  no  individual  shall  be  prosecuted  or 
subject  to  any  penalty  or  forfeiture  for  or  on  account  of  any  transac- 
tion, matter,  or  thing  concerning  which  he  is  compelled  to  testify  or 
produce  evidence,  documentary  or  otherwise,  after  having  claimed  his 
privilege  against  self-incrimination,  except  that  such  individual  so 
testifying  shall  not  be  exempt  from  prosecution  and  punishment  for 
perjury  committed  in  so  testifying. 

(d)  The  Administration  may  accept  any  report  of  examination 
made  by  or  to  any  commission,  board,  or  authority  having  supervision 
of  a  State-chartered  credit  union  and  may  furnish  to  any  such  com- 
mission, board,  or  authority  reports  of  examination  made  on  behalf  of 
the  [Administrator]  Board. 

REQUIREMENTS     GOVERNING     INSURED     CREDIT     UNIONS 

Sec.  205.  (a)  Every  insured  credit  union  shall  display  at  each  place 
of  business  maintained  by  it  a  sign  or  signs  indicating  that  its  mem- 
ber accounts  are  insured  by  the  [Administrator]  Board  and  shall  in- 
clude in  all  of  its  advertisements  a  statemmit  to  the  effect  that  its  mem- 
ber accounts  are  insured  by  the  [Administrator]  Board.  The  [Ad- 
ministrator] Board  may  exempt  from  this  requirement  advertise- 
ments which  do  not  relate  to  member  accounts  or  advertisements  in 
Avhich  it  is  impractical  to  include  such  a  statement.  Tlie  [Administra- 
tor] Board  shall  prescribe  by  regulation  the  forms  of  such  signs,  the 
manner  of  display,  the  substance  of  any  such  statement,  and  the  man- 
ner of  use. 

(b)(1)  Except  with  the  prior  written  approval  of  the  [Adminis- 
tratoi']  Board .  no  insured  credit  union  shall — 

(A)  merge  or  consolidate  with  any  noninsured  credit  union  or 
institution ; 

(B)  assume  liability  to  pay  any  member  accounts  in,  or  similar  lia- 
bilities of,  any  noninsured  credit  union  or  institution  ; 

(C)  transfer  assets  to  any  noninsured  credit  union  or  institution  in 
consideration  of  the  assumption  of  liabilities-  for  any  portion  of  the 
member  accounts  in  such  insured  credit  union ;  or 

(D)  convert  into  a  noninsured  credit  union  or  institution. 
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(2)  Except  Avith  the  prior  written  approval  of  the  [Administrator] 
Board,  no  insured  credit  union  shall  merge  or  consolidate  with  any 
other  insured  credit  union  or,  either  directly  or  indirectly,  acquire 
the  assets  of,  or  assume  liability  to  pay  any  member  accounts  in,  any 
other  insured  credit  union. 

(c)  In  granting  or  withholding  approval  or  consent  under  sub- 
section (b)  of  this  section,  the  [Administrator]  Board  shall  consider — 

(1)  the  history,  financial  condition,  and  management  policies  of 
the  credit  union ; 

( 2 )  the  adequacy  of  the  credit  union's  reserves ; 

( 3 )  the  economic  advisability  of  the  transaction ; 

(4)  the  general  character  and  fitness  of  the  credit  union's  man- 
agement ; 

(5)  the  convenience  and  needs  of  the  members  to  be  served  by  the 
credit  union ;  and 

(6)  whether  the  credit  union  is  a  cooperative  association  organized 
for  the  purpose  of  promoting  thrift  among  its  members  and  creating 
a  source  of  credit  for  pi'ovident  or  productive  jiurposes. 

( d )  Except  with  the  written  consent  of  the  [Administrator]  Boards 
no  person  shall  serve  as  a  director,  officer,  committee  member,  or  em- 
ployee of  an  insured  credit  union  who  has  been  convicted,  or  who  is 
hereafter  convicted,  of  any  criminal  offense  involving  dishonesty  or  a 
breach  of  trust.  For  each  willful  violation  of  this  prohibition,  the 
credit  union  involved  shall  be  subject  to  a  penalty  of  not  more  than 
$100  for  each  day  this  prohibition  is  violated,  which  the  [Administra- 
tor] Board  may  recover  for  his  use. 

(e)  (1)  The  [Administrator]  Board  shall  promulgate  rules  estab- 
lishing minimum  standards  with  which  each  insured  credit  union  must 
comply  with  respect  to  the  installation,  maintenance,  and  operation  of 
security  devices  and  procedures,  reasonable  in  cost,  to  discourage  rob- 
beries, burglaries,  and  larcenies  and  to  assist  in  the  identification  and 
apprehension  of  persons  who  commit  such  acts. 

(2)  The  rules  shall  establish  the  time  limits  within  which  insured 
credit  unions  shall  comply  with  the  standards  and  shall  require  the 
submission  of  periodic  reports  with  respect  to  the  installation,  main- 
tenance, and  operation  of  security  devices  and  procedures. 

(3)  An  insured  credit  union  which  violates  a  rule  promulgated  pur- 
suant to  this  subsection  shall  be  subject  to  a  civil  penalty  which  shall 
not  exceed  $100  for  each  day  of  the  violation. 

TERMINATION  OF  INSURANCE;  CEASE-AND-DESIST  PROCEEDINGS  ;  SUSPENSION 
AND/ OR    REMOVAL   OF    DIRECTORS,   OFFICERS,    AND    C0:MMITTEE    MEMBERS 

Sec.  200.  (a)(1)  Any  insured  credit  union  other  than  a.  Federal 
credit  union  mav,  upon  not  less  than  ninety  days'  written  notice  to  the 
[Administrator]  Board  and  upon  the  aflirinative  vote  of  a  majority 
of  its  members  within  one  year  prior  to  the  giving  of  such  notice, 
terminate  its  status  as  an  insured  credit  union. 

(2)  Any  insured  credit  union,  other  than  a  Federal  credit  union, 
which  has  obtained  a  new  certificate  of  insurance  fmm  a  corporation 
authorized  and  duly  licensed  to  insure  member  accounts  may  upon  not 
less  than  ninety  davs'  written  notice  to  the  [Administrator]  Board 
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convert  from  status  as  an  insured  credit  union  under  this  Act :  Pro- 
ruled.,  That  at  the  time  of  ^ivin<T  notice  to  tlie  [Administrator]  Board 
the  provisions  of  i)ara<2:raph  (b)  (1)  of  this  section  are  not  being  in- 
voked ao-ainst  the.  credit  \inion. 

(b)(1)  "Whenever,  in  the  opinion  of  tlie  [Administrator]  Board. 
any  insured  credit  union  is  engaging  or  has  engaged  in  unsafe  or  un- 
sound practices  in  ccmducting  the  business  of  such  credit  union,  or  is 
in  an  unsafe  or  unsound  condition  to  continue  operations  as  an  insured 
■credit  union,  or  is  viohiting  or  has  viohited  an  applicable  law,  rule, 
regulation,  oi'der,  or  any  condition  imposed  in  Avriting  by  the  [Admin- 
istrator] Board  in  connection  with  the  granting  of  any  application  or 
other  request  by  the  credit  union,  or  is  violating  or  has  violated  any 
written  agreement  entered  into  with  the  [Administrator]  Board,  the 
[Administrator]  Board  shall  serve  upon  the  credit  union  a  statement 
with  respect  to  such  practices  or  conditions  or  violations  for  the  pur- 
pose of  securing  the  correction  thereof.  In  the  case  of  an  insured  State- 
chartered  credit  union,  the  [Administrator]  Board  shall  send  a  copy 
of  such  statement  to  the  commission,  board,  or  authority,  if  any,  hav- 
ing su])ervision  of  such  credit  union.  Unless  such  correction  shall  be 
made  within  one  hundred  and  twenty  days  after  service  of  such  state- 
ment, or  within  such  sliorter  period  of  not  less  than  twenty  days  after 
such  service  as  the  [Administrator]  Board  shall  require  in  any  case 
where  [he]  it  determines  that  the  insurance  risk  with  respect  to  such 
credit  union  could  be  unduly  ieopardized  by  further  delay  in  the  correc- 
tion of  such  practices  or  conditions  or  violations,  or  as  the  commission, 
board,  or  authority  having  supervision  of  such  credit  union,  if  any, 
shall  require  in  the  case  of  an  insured  State-chai-tered  credit  union, 
the  [Administrator]  Board,  if  [he]  it  shall  determine  to  proceed  fur- 
ther, shall  give  to  the  credit  union  not  less  than  thirty  days'  written 
notice  of  his  intention  to  terminate  the  status  of  the  credit  union  as  an 
insured  credit  union.  Such  notice  shall  contain  a  statement  of  the  facts 
constituting  the  alleged  unsafe  and  unsound  pi'actices  or  conditions  or 
A'iolations  and  shall  fix  a  time  and  place  for  a  hearing  thereon.  Such 
hearing  shall  be  fixed  for  a  date  not  earlier  than  thirty  days  nor  later 
than  sixty  days  after  service  of  such  notice  unless  an  earlier  or  a  later 
date  is  set  by  the  [Administrator]  Board  at  the  request  of  the  credit 
union.  Unless  the  credit  union  shall  appear  at  the  hearing  by  a  duly 
authorized  representative,  it  shall  be  deemed  to  have  consented  to  the 
termination  of  its  status  as  an  insured  credit  union.  In  the  event  of 
such  consent,  or  if  upon  the  record  made  at  any  such  hearing  the  [Ad- 
ministrator] Board  shall  find  that  any  unsafe  or  unsound  ])ractice  or 
condition  or  violation  specified  in  the  notice  has  been  established  and 
has  not  been  coi-rected  within  the  time  above-presci'ibed  in  which  to 
make  such  correction,  the  [Administrator]  Board  may  issue  and  serve 
upon  the  credit  union  an  order  terminating  its  status  as  an  insured 
credit  union  on  a  date  subsequent  to  the  date  of  such  finding  and  subse- 
quent to  the  expiration  of  the  time  specified  in  the  notice. 

(2)  Any  credit  union  whose  insured  status  has  b<>en  terminated  by 
order  of  the  [Administrator]  Board  under  this  subsection  shall  have 
the  right  of  judicial  review  of  such  order  only  to  the  same  extent  as 
l)rovided  for  the  review  of  ordei's  under  subsection  (i)  of  this  section. 

(c)  In  the  event  of  the  termination  of  a  credit  union's  status  as  an 
insured  credit  union  as  provided  under  subsection  (a)(1)  or  (b)  of 


169 

this  section,  the  credit  union  shall  give  prompt  and  reasonable  notice 
to  all  of  its  members  whose  accounts  are  insured  that  it  has  ceased  to  be 
an  insured  credit  union.  It  may  include  in  such  notice  a  statement  of 
the  fact  that  member  accounts  insured  on  the  effective  date  of  such 
termination,  to  the  extent  not  withdrawn,  remain  insured  for  one  year 
from  the  date  of  such  termination,  but  it  shall  not  further  represent 
itself  in  any  manner  as  an  insured  credit  union.  In  the  event  of  failure 
to  give  the  notice  as  herein  provided  to  members  whose  accounts  are 
insured,  the  [Administrator]  Board  is  authorized  to  give  reasonable 
notice. 

(d)  (1)  After  the  termination  of  the  insured  status  of  any  credit  un- 
ion as  provided  under  subsection  (a)  or  (b)  of  this  section,  insurance 
of  its  member  accounts  to  the  extent  that  they  were  insured  on  the 
effective  date  of  such  tei'mination,  less  any  amounts  thereafter  with- 
drawn which  reduce,  the  accounts  below  the  amount  covered  by  insur- 
ance on  the  effective  date  of  such  termination,  shall  continue  for  a 
period  of  one  year,  but  no  shares  issued  by  the  credit  union  or  deposits 
made  after  the  date  of  such  termination  shall  be  insured  by  the  [Ad- 
ministrator] Board.  The  credit  union  shall  continue  to  pay  premiums 
to  the  [Administrator]  Board  during  such  period  as  in  the  case  of  an 
insured  credit  union  and  the  [Administrator]  Board  shall  have  the 
right  to  examine  sucli  credit  union  from  time  to  time  during  the  period 
during  which  such  insurance  continues.  Such  credit  union  shall,  in  all 
other  respects,  be  subject  to  the  duties  and  obligations  of  an  insured 
credit  union  for  the  ])eriod  of  one  year  from  the  date  of  such  termina- 
tion. In  the  event  that  such  credit  union  shall  be  closed  for  liquidation 
within  such  period  of  one  year,  the  [Administrator]  Board  shall  have 
the  same  powers  and  rights  with  respect  to  such  credit  union  as  in  the 
case  of  an  insured  credit  union. 

(2)  No  credit  union  shall  convert  from  status  as  an  insured  credit 
union  under  this  Act  as  provided  under  subsection  (a)  (2)  of  this  sec- 
tion until  the  proposition  for  such  con^•ersion  has  been  approved  by  a 
majority  of  all  the  directors  of  the  credit  union,  and  by  affirmative  \ote 
of  a  majority  of  the  members  of  the  credit  union  who  vote  on  the 
proposition  in  a  vote  in  which  at  least  20  per  centum  of  the  total  mem- 
bership of  the  credit  union  participates.  Following  approval  by  the 
directors,  written  notice  of  the  proposition  and  of  the  date  set  for  the 
membei-ship  vote  shall  be  deliA-ered  in  person  to  each  member,  or  mailed 
to  each  member  at  the  address  for  such  member  appearing  on  the 
records  of  the  credit  union,  not  more  than  thirty  nor  less  than  seven 
days  prior  to  such  date.  The  membership  shall  be  given  the  oppoitunity 
to  Vote  by  mail  ballot.  If  the  ])roposition  is  approved  by  the  member- 
ship, prompt  and  reasonable  notice  of  insurance  conversion  shall  be 
given  to  all  memboi"s. 

(3)  In  the  event  of  a  con\ersion  of  a  credit  union  from  status  as  an 
insured  credit  union  under  this  Act  as  provided  under  subsection  (a) 
(2)  of  this  s(x-tion.  premium  charges  payable  under  section  202(c)  of 
this  Act  shall  lx>.  reduced  by  an  amount' propoitionate  to  tlie  niimlK>r 
of  calendar  months  for  which  the  converting  credit,  union  will  iio 
longer  be  insured  under  this  Act.  As  long  as  a  conveiting  credit  union 
remains  insured  under  this  Act,  it  shall  remain  subject  to  all  of  the 
provisions  of  chapter  II  of  this  Act. 
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[(e)  (1)  If,  in  the  opinion  of  the  Administrator,  any  insured  credit 
union  or  any  credit  union  any  of  the  member  accounts  of  which  are 
insured  is  en^agin^  or  has  engaged,  or  the  Administrator  has  reason- 
able cause  to  believe  that  the  credit  union  is  al)Out  to  engage,  in  an 
unsafe  or  unsound  practice  in  conducting  the  business  of  such  credit 
union,  or  is  violating  or  has  violated,  or  the  Administrator  has  reason- 
able cause  to  believe  that  the  credit  union  is  about  to  violate,  a  law,  rule, 
or  regulation,  or  any  condition  imposed  in  writing  by  the  Administra- 
tor in  connection  with  the  granting  of  any  application  or  other  request 
by  the  credit  union,  or  any  written  agreement  entei'ed  into  with  the  Ad- 
ministrator, the  Administrator  may  issue  and  serve  upon  the  credit 
union  a  notice  of  charges  in  respect  thereof,  the  notice  shall  contain  a 
staten:ient  of  the  facts  constituting  the  alleged  unsafe  or  unsound  prac- 
tice or  practices  or  violation  or  violations  and  shall  fix  a  time  and  place 
at  which  a  hearing  will  be  held  to  determine  whether  an  order  to  cease 
and  desist  therefrom  should  issue  against  the  credit  union.  Such  hear- 
ing shall  be  fixed  for  a  date,  not  earlier  than  thirty  days  nor  later  than 
sixty  days  after  service  of  such  notice  unless  an  earlier  or  later  date  is 
set  by  the  Administrator  at  the  request  of  the  credit  union.  Unless  the 
credit  union  shall  appear  at  the  hearing  by  a  duly  authorized  repre- 
sentative, it  shall  be  deemed  to  have  consented  to  the  issuance  of  the 
cease-and-desist  order.  In  the  event  of  such  consent,  or  if  upon  the 
record  made  at  any  such  hearing  the  Administrator  shall  find  that  any 
unsafe  or  unsound  practice  or  violation  specified  in  the  notice  of 
charges  has  l>een  established,  the  Administrator  may  issue  and  serve 
upon  the  credit  union  an  order  to  cease  and  desist  from  any  such  prac- 
tice or  violation.  Such  order  may,  by  provisions  which  may  be  manda- 
tory or  otherwise,  require  the  credit  union  and  its  directors,  ofRcere, 
committee  members,  emploj'ees  and  agents  to  cease  and  desist  from 
the  same  and,  further,  to  take  affirmative  action  to  correct  the 
conditions  resulting  from  any  such  practice  or  violation. 

[(2)  A  cease-and-desist  order  shall  become  effective  at  the  expira- 
tion of  thirty  days  after  service  of  such  order  upon  the  credit  union 
concerned  (except  in  the  case  of  a  cease-and-desist  order  issued  upon 
consent,  which  shall  become  effective  at  the  time  specified  therein)  and 
shall  remain  effective  and  enforceable  except  to  such  extent  as  it  is 
stayed,  modified,  terminated,  or  set  aside  by  action  of  the 
Administrator  or  a  reviewing  court.] 

(e)  (1)  If,  in  the  opinion  of  the  Board,  any  insured  credit  union, 
credit  union  lohich  has  insured  accounts,  or  any  director,  officer^  com- 
inittee  member,  employee,  agent,  or  other  person  participating  in  the 
conduct  of  the  affairs  of  such  a  credit  union  is  engaging  or  has  en- 
gaged, or  the  Board  has  reasonable  cause  to  believe  that  the  credit 
union  oi^  any  director,  officer,  committee  member,  employee,  agent,  or 
other  person  participating  in  the  conduct  of  the  affairs  of  such  credit 
union  is  about  to  engage,  in  an  unsafe  or  unsound  practice  in  conduct- 
ing the  business  of  such  credit  union,  or  is  violating  or  has  violated,  or 
the  Board  has  reasonable  cause  to  believe  that  the  credit  union  or  any 
director,  officer,  committee  member,  employee,  agents  or  other  person 
participating  in  the  conduct  of  the  affairs  of  such  credit  union  is  about 
to  violate,  «?  la^o,  rule,  or  regulation,  or  any  condition  imposed  in 
writing  by  the  Board  in  connection  luith  the  granting  of  any  applica- 
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tion  or  other  request  hy  the  credit  union  m^  any  written  agreement  en- 
tered into  with  the  Boards  the  Board  may  issue  and  serve  upon,  the 
credit  'union  or  such  director^  o-fflcer^  cominittee  member^  employee^ 
agent,  or  other  person  a  notice  of  charges  in  respect  thereof.  The  notice 
shall  contain  a  statement  of  the  facts  cmistituting  the  alleged  violation 
or  violations  or  the  imsafe  or  unsound,  practice  or  practices,  aiul  shall  fix 
a  time  and  place  at  which  a  hearing  unll  he  held  to  determiTie  whether 
an  order  to  cease  and  desist  therefrom  should  issus  against  the  credit 
union  or  the  director.^  officer.,  committee  member^  employee.,  agent.,  or 
other  person  participating  in  the  conduct  of  the  affairs  of  such  credit 
union.  Such  hearing  shall  be  fixed  for  a  date  not  earlier  than  thirty 
days  nor  later  than  sixty  days  after  service  of  such  notice  unless  an 
earlier  or  a  later  date  is  set  hy  the  Board  at  the  request  of  any  party 
so  served.  Unless  the  party  or  parties  so  served  shall  appear  at  the 
hearing  hy  a  duly  anthorized  representative.,  they  shall  he  deemed  to 
have  consented  to  the  issuance  of  the  cease-and-desist  order.  In  the 
event  of  such  consent.,  or  if  upon  the  record  made  at  any  such  hearing., 
the  Board  shall  find  that  any  violation  or  unsafe  or  unsound  praetiee 
specified  in  the  notice  of  charges  has  been  established,  the  Board  may 
issue  and  serve  upon,  the  ci^edit  iinion  or  the  director,  officer,  committee 
memher,  employee,  agent,  or  other  person  participating  in  the  coi\duet 
of  the  affairs  of  such  credit  union  an  order  to  cease  anel  desist  from, 
any  such  violation  or  practice.  ^Such  order  may.,  hy  provisions  tohich 
may  he  mandatory  or  otherwise.,  require  the  credit  union  or  its  direc- 
tors, offieers,  committee  members,  emploxjees,  agents.,  and,  other  persons 
participating  in  the  conduct  of  the  affairs  of  such  credit  union  to  cease 
and  desist  from,  the  same,  and,  further,  to  take  affirmative  action  to 
correct  the  conditions  resulting  from  any  such  violation  or  practice. 

{2)  A  cease-and-desist  order  shall  become  effective  at  the  expiration 
of  thirty  days  after  the  se7'vice  of  such  order  upon  the  ci^edit  union  or 
other  person  concerned  {except  in  the  case  of  a  cease-and-desist  onler 
issued  upon  consent,  which  shall  become  effective  at  the  time  specified 
therein),  and  shall  remain  effective  and  enforceable  as  provided 
therein,  except  to  such  extent  as  it  is  stayed,  modified.,  terminated.,  (yr 
set  aside  by  action  of  the  Board  or  a-  reviewing  court. 

f(f)  (1)  Whenever  tlie  Administrator  shall  determine  that  the  un- 
safe or  unsound  practice  or  practices  or  violation  or  threatened  viola- 
tion specified  in  the  notice  of  charges  served  upon  the  credit  union  pur- 
suant to  subsection  (e)  (1)  of  this  section,  or  the  continuation  thereof,  is 
likely  to  cause  insolvency  or  substantial  dissipation  of  assets  or  earn- 
ings of  the  credit  union,  or  is  likely  to  otherwise  seriously  prejudice 
the  interests  of  its  insured  members,  the  Administrator  may  issue  a 
temporary  order  requiring  the  credit  union  to  cease  and  desist  from 
any  such  practice  or  violation.  Such  order  shall  become  effective  upon 
service  upon  the  credit  union  and.  unless  set  aside,  limited,  or  sus- 
pended by  a  court  in  proceedings  authorized  by  paragraph  (2)  of  this 
subsection,  shall  remain  effective  and  enforceable  pending  the  com- 
pletion of  the  administrative  proceedings  pursuant  to  such  notice  and 
until  such  time  as  the  Administrator  shall  dismiss  the  charges  specified 
in  such  notice  or,  if  a  cease-and-desist  order  is  issued  against  the  credit 
union,  until  the  effective  date  of  any  such  order. 

[(2)  Within  ten  days  after  tlie  credit  union  concerned  has  l)oen 
served  with  a  temporary  cease-and-desist  order,  the  credit  union  may 
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apj)ly  to  the  T"^nitecl  Stsitos  district  court  for  the  judicial  district  in 
which  the  principal  office  of  the  credit  union  is  located,  or  the  I'nited 
States  District  Court  for  the  District  of  Columbia,  for  an  injunction 
settinij  aside,  limitinor.  or  susj^endins:  the  enfoi'cement  oi)ei-ation.  or 
effectiveness  of  such  order  pendinfj  the  com])letion  of  the  administra- 
tive ])roceedinofs  ])ursuant  to  the  noti'-e  of  charges  served  upon  the 
credit  union  under  subsection  (e)(1)  of  this  section,  and  sucli  court 
shall  liaA-e  jui'isdiction  to  issue  such  injunction. 

[(3)  In  the  case  of  violation  or  threatened  violation  of,  or  failure 
to  obey,  a  temporary  cease-and-desist  order,  the  Administrator  may 
apply  to  the  United  States  district  court,  or  the  United  States  court 
of  any  territory,  within  the  jurisdiction  of  which  the  princi])al  office 
of  the  credit  union  is  located  for  an  injunction  to  enforce  sucli  order, 
and.  if  the  court  shall  determine  that  there  has  been  such  A'iolation  or 
threatened  violation  or  failure  to  obey,  it  shall  be  the  duty  of  the  court 
to  issue  such  injunction.] 

(/)  (7)  Whenever  the  Board  shall  determh-ie  that  the  riolatwn  or 
threatened'  violation  or  the  unsafe  or  unsound  r>vactice  or  ]yractices^ 
specified  in  the  notice  of  charges  served  upon  the  credit  union  or  any 
director,  officer,  comnnittee  memher,  employee,  agent,  or  other  'person 
jyarticipating  in  the  conduct  of  the  affairs  of  such  credit  union  jmrsu- 
ant  to  paragraph  (7)  of  suhsection  (e)  of  this  section,  or  the  combina- 
tion thereof,  is  JikeJy  to  cause  insolvency  or  substantial  dissipation 
of  assets  or  earninrjs  of  the  credit  union,  or  is  likely  to  seriously  weaken 
the  conditio?!,  of  the  credit  union  or  otherwise  serioushi  preiudice  the 
interests  of  its  insured  memhers  prior  to  the  connpletion  of  the  pro- 
ceedings condiu-ted  pursuant  to  paragraph  {!)  of  subsection  (e)  of 
this  section,  the  Board  may  issue  a  temporary  order  renuirinq  the 
credit  union  or  su^h  director,  officer,  committee  member,  employ ee. 
agents,  or  other  person  to  cease  and  desist  from  any  such  violation  or 
practice  and  to  take  affirmative  aetio^n  to  prevent  such  insolvenry,  dis- 
sipation, condition,  or  prejudice  pending  completion  of  such  proceed- 
ings. Such  order  shall  became  effective  upon  sei^^ice  uvon  the  credit 
union  or  such,  director,  officer,  committee  member,  employee,  aqent,  oi^ 
other  person  participatina  in  the  conduct  of  the  aifairs  of  such  credit 
union  and,  unless  set  aside,  limited,  or  suwended  bu  a  court  in  pro- 
ceedings authorised  by  paraqraph  (2)  of  this  sithsection,  shall  remain 
effective  and  enforceable  pendinq  the  comvletion  of  the  administratire 
proceedings  pursuant  to  such  notice  and  until  such  time  as  the  Admin- 
istration shall  dismiss  the  charges  specified  in  such  notice,  or  if  a 
cease-and -d esi st  order  is  issued  against  the  credit  union  or  sueh  direc- 
tor, officer,  committee  memher,  employee,  agent,  or  other  person,  until 
the  effective  date  of  sueh  order. 

(2)  Within  ten  daus  after  the  credit  union  concerned  or  any  director, 
officer,  committee  memher,  employee,  agent,  or  other  person  partici- 
pating in  the  conduct  of  the  aifairs  of  sucfi  credit  tmiov  has  been  served 
u'ith  a  temporaru  cea,<<e-an<l -desist  order,  the  credit  union  or  such  direc- 
tor, officer,  committee  member,  emplouee,  aqent.  or  other  person  may 
apply  to  the  United  States  district  court  for  the  judicial  district  in 
whicfi  the  home  office  of  the  credit  union  is  located,  or  the  United 
States  District  Court  for  the  District  of  Columhia,  for  an.  injunction 
setting  aside,  limiting,  or  suspending  the  enforcement,  operation,,  or 
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effectiveness  of  such  oixler  pending  the  completion  of  the  administra- 
tive proceedings  pursuant  to  the  notice  of  charges  served  upon,  the 
credit  union  or  such  director,  officer^  committee  member,  employee, 
agent,  or  other  person  under  paragraph  (7)  of  subsection  (e)  of  this 
section,  and  such  court  shall  have  jurisdiction  to  issue  such  injunction. 

[(p)  (1)  Whenever,  in  the  opinion  of  the  Administrator,  any  direc- 
tor, officer,  or  committee  member  of  an  insured  credit  union  has  com- 
mitted any  violation  of  law,  rule,  or  regulation,  or  of  a  cease-and- 
desist  order  which  has  become  final,  or  has  engaged  or  participated 
in  any  unsafe  or  unsound  practice  in  connection  with  the  credit  union, 
or  has  connnitted  or  engaged  in  any  act,  omission,  or  practice  which 
constitutes  a  breach  of  his  fiduciary  duty  as  such  director,  officer,  or 
committee  member  and  the  Administrator  determines  that  the  credit 
imion  has  suffered  or  will  probably  suffer  substantial  financial  loss 
or  other  damage  or  that  the  interests  of  its  insured  members  could  be 
seriously  prejudiced  by  reason  of  such  violation  or  practice  or  breach 
of  fiduciary  dutj',  the  Administrator  may  serve  upon  such  director, 
officer,  or  committee  member  a  written  notice  of  his  intention  to  remove 
him  from  office. 

[(2)  Whenever,  in  the  opinion  of  the  Administrator,  any  director, 
officer,  or  committee  member  of  an  insured  credit  union,  by  conduct 
or  practice  with  respect  to  another  insured  credit  union  or  other  busi- 
ness institution  which  resulted  in  substantial  financial  loss  or  other 
damage,  has  evidenced  his  personal  dishonety  or  unfitness  to  continue 
as  a  director,  officer,  or  committee  member,  and,  whenever,  in  the 
opinion  of  the  Administrator,  any  other  person  participating  in  the 
conduct  of  the  affairs  of  an  insui'ed  credit  union  b}'  conduct  or  practice 
with  respect  to  such  credit  union  or  other  insured  credit  union  or  other 
business  institution  which  resulted  in  substantial  financial  loss  or  other 
damage,  has  evidenced  his  personal  dishonesty  or  unfitness  to  parti- 
cipate in  the  conduct  of  the  affairs  of  such  insured  credit  union,  the 
Administrator  may  serve  upon  such  director,  officer,  committee  mem- 
ber, or  other  person  a  written  notice  of  his  intention  to  remove  him 
from  office  and/or  to  prohibit  his  further  participation  in  any  manner 
in  the  conduct  of  the  affairs  of  such  credit  union. 

[(3)  In  respect  to  any  director,  officer,  or  committee  member  of  an 
insured  credit  union  or  any  other  person  referred  to  in  paragraph  (1) 
or  (2)  of  this  subsection,  the  Administrator  may,  if  he  deems  it  neces- 
sary for  the  protection  of  the  credit  union  or  the  interest  of  its  insured 
members,  by  written  notice  to  such  effect  served  upon  such  director, 
officer,  committee  member,  or  other  ]oerson,  suspend  him  from  office 
and/or  prohibit  him  from  further  participation  in  any  manner  in  the 
conduct  of  the  affairs  of  the  credit  union.  Such  suspension  and/or 
prohibition  shall  become  effective  upon  service  of  such  notice  and  un- 
less stayed  by  a  <'Ourt  in  proceedings  authorized  by  paragraph  (5)  of 
this  subsection,  shall  remain  in  effect  pending  the  com])letion  of  the 
administrative  proceedings  pursuant  to  the  notice  served  under  para- 
graph (1)  or  (2)  of  this  subsection  and  until  such  time  as  the  Admin- 
istrator shall  dismiss  the  charges  specified  in  such  notice  or,  if  an  order 
of  removal  and/or  prohibition  is  issued  against  the  director,  officer, 
committee  member,  or  other  person,  imtil  the  effective  date  of  any  such 
order.  Copies  of  any  such  notice  .shall  also  be  served  upon  the  credit 
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union  of  which  he  is  a  director,  officer,  or  committee  member  or  in  the 
conduct  of  wliose  affairs  he  has  participated. 

[(4)  A  notice  of  intention  to  remove  a  director,  officer,  committee 
member,  or  other  person  from  office  and/or  to  prohibit  his  participa- 
tion in  the  conduct  of  the  affairs  of  an  insured  credit  union  shall  con- 
tain a  statement  of  the  facts  constituting  the  grounds  therefor  and 
shall  fix  a  time  and  place  at  which  a  hearing  will  be  held  thereon. 
Such  liearing  shall  be  fixed  for  a  date  not  earlier  than  thirty  days  nor 
later  than  sixty  days  after  the  date  of  service  of  such  notice  unless  an 
earlier  or  a  later  date  is  set  by  the  Administrator  at  the  request  of  such 
director,  officer,  committee  member,  or  other  pereon,  and  for  good 
cause  shown,  or  at  the  request  of  the  Attome}^  General  of  the  United 
States.  Unless  such  director,  officer,  conniiittee  member,  or  other  per- 
son shall  appear  at  the  hearing  in  person  or  by  a  duly  authorized 
representative,  he  shall  bo  deemed  to  have  consented  to  the  issuance 
of  an  order  of  such  removal  and/or  prohibition.  In  the  event  of  such 
consent,  or  if  upon  the  record  made  at  any  such  hearing  the  Adminis- 
trator shall  find  that  any  of  the  grounds  specified  in  such  notice  has 
l^een  established,  the  Administrator  may  issue  such  orders  of  suspen- 
sion or  removal  from  office  and/or  prohibition  from  participation  in 
the  conduct  of  the  affairs  of  the  credit  union  as  he  may  deem  appro- 
priate. Any  such  order  shall  become  effective  at  the  expiration  of 
thirty  days  after  service  upon  such  credit  imion  and  the  director,  of- 
ficer, committee  member,  or  other  person  concerned  (except  in  the  case 
of  an  order  issued  upon  consent,  which  shall  become  effective  at  the 
time  specified  therein).  Such  order  shall  remain  effective  and  enforce- 
able except  to  such  extent  as  it  is  stayed,  modified,  terminated,  or  set 
aside  by  action  of  the  Administrator  or  a  reviewing  court.] 

(ff)  (1)  Whenever^  in  the  opinion  of  the  Board,  any  director,  com- 
mittee m-ember^  on^  officer  of  an  insured  credit  ttnion  has  committed 
any  violation  of  lau\  nde,  or  regulation  or  of  a  cease-and-desist  order 
which  has  become  final,  or  lias  engaged  or  pai^ticipated  in  any  unsafe 
or  unsound  practice  in  cannection  with  a  credit  union,  or  h<is  commit- 
ted or  engaged  in  any  act,  omission^  or  practice  which  constiPutes  a 
breach  of  his  fiduciary  duty  as  such  director^  committee  member,  or 
officer,  and  the  Board  detetYnines  that  the  credit  Pinion  has  suffered  or 
will  pi^obably  suffer  substantial  fnaiieial  loss  or  other  damage  or  that 
the  interest  of  its  members  cmdd  be  seriously  prejudiced  by  reason  of 
such  violation  or  practice  or  breach  of  fiduciary  duty,  or  that  the  di- 
rectar^  committee  memher,  or  officer  recired  financial  gain  by  reason 
of  such  violation  or  practice  or  breach  of  fiduciary  duty,  and  that  such 
violation  or  practice  or  breach  of  fiduciary  duty  is  ons  involving  per- 
sonal dishonesty  on  the  part  of  such  director,  committee  meinber,  or 
officer,  or  one  lohich  demonstrates  a.  'inillful  or  continuing  disregard 
for  the  safety  or  soundness  of  the  credit  union,  the  Board  may  serve 
upon  such  director,  committee  memher,  or  officer  a.  icHtten  notice  of 
his  intention  to  remove  him  from  office. 

(2)  Whenever,  in  Ahe  0])inicn  of  the  Board,  any  director,  com- 
mittee memher,  or  officer  of  an  insured  credit  union,  by  conduct  or 
practice  loith  respect  to  another  insured  credit  union  or  other  business 
institution  which  resulted  in  substantial  financial  loss  or  other  dam- 
age, has  evidenced  either  his  personal  dishonesty  or  a  willfxd  or  con- 
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tirming  disregard  for  its  safety  and  soundness^  and^  in  addition^  ha& 
evidenced'  ki.s  unfitness  to  continue  as  a  director  or  officer  and^  lohen- 
ever^  in  the  opinion  of  the  Board,  any  other  person  participating  in 
the  conduct  of  the  affairs  of  an  inswred  credit  union,  hy  conduct  or 
practice  with  respect  to  such  credit  union  or  other  insured  credit  union 
or  other  business  institution  lohich  resulted  in  suhstantial  financial 
loss  or  other  damage,  has  evidenced  either  his  personal  dishonesty  or 
a  willful  or  continuing  disregard  for  its  safety  and  soundness,  and^ 
in  addition,  has  evidenced  his  unfitness  to  participate  in  the  conduct 
of  the  affairs  of  sueh  insured  credit  union,  the  Board  may  serve  upon 
such  director,  offieer,  or  other  person  a  written  notice  of  its  intention 
to  remove  them  from,  office  or  to  prohibit  its  further  participation  in 
any  manner  in  the  conduct  of  the  affairs  of  the  o^edit  union. 

(3)  In  respect  to  any  director,  committee  niemher,  or  officer  of  an 
injured  cr^edit  union  or  any  other  person  referred  to  in  paragraph 
(1)  or  (2)  of  this  subsection,  the  Board  m-ay,  if  it  deems  it  necessary 
for  the  protection  of  the  credit  union  or  the  interests  of  its  members, 
by  written  notice  to  such  effect  served  upon  such  director,  committee 
meTnber,  officer,  or  other  person,  suspend  him  from  office  or  prohibit 
him  from  further  participation  in  any  manner  in  the  conduct  of  the 
affairs  of  the  credit  union.  Su^ch  suspension  or  prohibition  shall  become 
effective  upon  service  of  such  notice  and,  unless  stayed  by  a  court  in 
proceedings  authorized  by  paragraph  (6)  of  this  subsection^  shall 
remain  in  effect  pending  the  completion  of  the  administrative  pro- 
ceedings pursuant  to  the  notice  served  uncler  paragraph  (1)  or  (2) 
of  this  subsection  and  until  such  time  as  the  Board  shall  dismiss  the 
charges  specified  in  such  notice,  or,  if  an  order  of  removal  and  frt^ohi- 
bition  is  issued  against  the  director,  committee  member,  or  officer  or 
other  person,  until  the  effective  date  of  any  sueh  order.  Copies  of  any 
such  7iotice  shall  also  be  served  upon  the  credit  union  of  ivhich  he  is  a 
director,  committee  member,  or  officer  or  in  the  conduct  of  lohose  af- 
fairs he  has  participated. 

(^)  A  notice  of  intention  to  remove  a  director,  committee  member, 
officer,  or  other  perso-n  from  office  or  to  prohibit  his  participation  in. 
the  conduct  of  the  affairs  of  an  insured  credit  union,  shall  contain  a> 
statement  of  the  facts  constituting  grounds  therefor,  and  shall  fix  a 
time  and  place  at  which  a  hearing  will  be  held  thereon.  Such  hearing 
shall  be  fixed  for  a  date  not  earlier  than  thirty  days  nor  later  than  sixty 
days  after  the  date  of  service  of  such  notice,  unless  an  earlier  or  a  later 
date  is  set  by  the  Board  at  the  request  of  {A)  such  director,  committee 
member,  or  officer  or  other  person,  and  for  good  cause  shown,  or  (B) 
the  Attorney  General  of  the  United  /States.  Unless  such  director,  coni- 
mittee  member,  officer,  or  other  person  shall  appear  at  the  hearing  in 
person  or  by  a  drdy  authorized  representative,  he  shall  be  deemed  to 
have  consented  to  the  issuance  of  an  order  of  such  removal  or  prohibi- 
tion. In  the  event  of  such  consent,  or  if  upon  the  record  made  at  any 
such  liearing  the  Board  shall  find  that  any  of  the  grounds  specified  in 
such  notice  have  been  established,  the  Board  may  issue  sxich  orders  of 
suspension  or  removal  from  office,  or  prohibition  from  participation  in 
the  conduct  of  the  affairs  of  the  credit  union,  as  It  jnaydeem  appropri- 
ate. Any  swh  order  shall  become  effective  at  the  expiration  of  thirty 
days  after  service  upon  such  credit  union  and  the  director,  committee 
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member,  officer^  or  other  person  concerned  {except  in  the  cane  of  cm 
order  issued  upon  consent,  ichich  sh/iU  become  effective  at  the  time 
specified  thereiii).  Siieh  order  shall  remain  effective  and  enforceable 
except  to  sifch  extent  as  it  is  stayed,  modified^  terminated,  or  set  aside 
by  action  of  the  Board  or  a  reviearhg  cmirt. 

(5)  Witliin  ten  days  after  any  director,  officer,  committee  member, 
or  otlier  person  lias  been  suspended  from  office  and/or  prohil)ited  from 
participation  in  the  conduct  of  tlie  affairs  of  an  insured  credit  union 
under  parao:raph  (8)  of  this  subsection,  such  director,  officer,  connnit- 
tee  member,  or  other  person  may  apply  to  the  United  States  district 
court  for  the  judicial  district  in  which  the  princi])al  office  of  the  credit 
union  is  located,  or  the  Ignited  States  District  Court  for  the  District 
of  Columbia,  for  a  stay  of  such  suspension  and/or  prohibition  ]XMidin*>- 
the  completion  of  the  administrative  proceedings  pursuant  to  the  not- 
ice served  upon  such  diiector,  officer,  committee  member,  oi-  other  per- 
son under  paragrapli  (1)  or  (2)  of  this  subsection,  and  such  court  shall 
have  jurisdiction  to  stay  such  suspenion  and/or  prohibition. 

[(h)(1)  Whenever  any  director,  officer,  or  committee  member  of 
an  insured  credit  union,  or  other  person  participatino:  in  the  conduct 
of  the  affairs  of  such  credit  union,  is  charffed  in  any  complaint  author- 
ized by  a  Ignited  States  attorney  or  in  any  information  or  indictment, 
with  the  commission  of  or  participation  in  a  felony  involvincr  dishon- 
esty or  breach  of  trust,  the  Administrator  may,  by  written  notice 
served  U]:)on  such  director,  officer,  committee  member,  or  other  person, 
suspend  liim  from  office  and/or  prohibit  him  from  further  participa- 
tion in  any  manner  in  the  conduct  of  the  affairs  of  the  credit  union.  A 
copy  of  such  notice  shall  also  be  served  upon  the  credit  union.  Such 
suspension  and/or  prohibition  shall  remain  in  effect  until  such  infor- 
mation, indictment,  or  complaint  is  finally  disposed  of  or  until  ter- 
minated by  the  Administrator.  In  the  event  that  a  judgment  of 
conviction  with  respect  to  such  offense  is  entered  against  such  director, 
officer,  committee  member,  or  other  person,  and  at  such  time  as  such 
judgment  is  not  subject  to  further  appellate  review,  the  Administrator 
may  issue  and  serve  upon  such  director,  officer,  committee  member,  or 
other  person  an  order  removing  him  from  office  and/or  prohibiting 
him  from  further  participation  in  any  manner  in  the  conduct  of  the 
affairs  of  the  credit  union  except  with  the  consent  of  the  Administra- 
tor. A  copy  of  such  order  shall  also  be  served  upon  such  credit  union, 
whereupon  such  director,  officer,  or  committee  member  shall  cease  to 
be  a  director,  officer,  or  committee  member  of  such  institution.  A  find- 
ing of  not  guilty  or  other  disposition  of  the  charge  shall  not  preclude 
the  Administrator  from  thereafter  instituting  proceedings  to  remove 
such  director,  officer,  committee  member,  or  other  person  from  office 
and/or  to  prohibit  further  ]iarticipation  in  the  affairs  of  the  credit 
union  pursuant  to  paragraph  fl)  or  (2)  of  subsection  (g)  of  this 
section. 

[(2)  If  at  any  time,  because  of  the  suspension  of  one  or  more  direc- 
toi'S  ])ursuant  to  this  section,  there  shall  be  on  the  board  of  directors  of 
a  Federal  credit  union  less  than  a  quorum  of  directors  not  so  sus- 
pended, all  powers  and  functions  vested  in  or  exercisable  by  such  board 
shall  vest  in  and  be  exercisable  by  the  director  or  directors  on  the 
board  not  so  suspended,  until  such  time  as  there  shall  be  a  quorum  of 
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the  board  of  directors.  In  the  event  all  of  the  directors  of  a  Federal 
credit  union  are  suspended  pursuant  to  this  section,  the  Administrator 
shall  appoint  jiersons  to  sei've  tem])orarily  as  directors  in  thoii-  j)laco 
and  stead  ])ondin(T  the  termination  of  such  suspensions,  or  until  such 
time  as  those  who  have  been  suspended  cease  to  be  directors  of  the  credit 
union  and  their  respective  successors  have  been  elected  by  the  members 
at  an  annual  or  s])ecial  meetinjj  and  have  taken  office.  Directors  ap- 
pointed temporarily  by  the  Administrator  shall,  within  thirty  days 
followino-  their  appointment,  call  a  special  meetino-  for  the  election 
of  new  directors,  unless  durino;  the  thirty-day  period  (A)  the  regular 
annual  meeting  is  scheduled,  or  (B)  the  suspensions  giving  rise  to  the 
appointment  of  temporary  directors  are  terminated.] 
(h)  (1)  Whenever  any  director,  committee  member,  or 
(h)  (1)  Whenever  any  director^  comimttee  memher^  or  officer  of  an 
insulted  credit  union,,  or  other  person  'participating  in  the  conduct 
of  the  affairs  of  su^h  credit  union,,  is  charged  in  any  information,,  in- 
dictment,, or  complmnt  authorized  hy  a  United  States  attorney,,  with 
the  commission  of  or  jjarticipation  in  a  crime  involving  dishonesty  or 
hreach  of  trust  tohich  is  punishable  hy  imprisonment  for  a  term  ex- 
ceeding one  year  under  State  or  Federal  lato,  the  Board  may,  if  con- 
tinued service  or  participation  hy  the  individual  may  pose  a  threat  to 
the  interests  of  the  credit  uniorvs  memhei's  or  may  threaten  to  impair 
puhlic  confidence  in  the  credit  union,  hy  iDritten  notice  served  upon 
such  director,  committee  memher,  officer,  or  other  person  suspend  him, 
from,  office  or  prohihit  him  from  further  participation  in  any  manner 
in  the  conduct  of  the  affairs  of  the  credit  union.  A  copy  of  such  notice 
shall  also  he  served  upon  the  credit  union.  Such  suspension  or  prohibi- 
tion shall  remain  in  effect  until  such  information^  indictment,  or  com- 
plaint is  finally  disposed  of  or  until  terminated  hy  the  Board.  In  the 
event  that  a  judgment  of  conviction  with  respect  to  such  crime  is  en- 
tered against  such  director,  committee  memher,  officer,  or  other  person, 
and  at  such  time  as  such  judgment  is  not  suhie<it  to  further  appellate 
review,  the  Board  may,  if  continued  service  or  participation  hy  the 
individual  may  pose  a  threat  to  the  interests  of  the  credit  unionh  de- 
positors or  may  threaten  to  impair  puhlic  confidence  in  the  credit 
union,  issue  and  serve  upon  such  director,  committee  memher,  officer, 
or  other  person  an  order  removing  him  from  office  or  prohihiting  him 
from  further  participation  in  any  manner  in  the  conduct  of  the  affairs 
of  the  credit  union  except  loith  the  consent  of  the  Board.  A  copy  of 
such  order  shall  also  he  served  upo-n  .ntch  credit  union,  whereupon  such 
director  or  officer  shall  cease  to  he  a  director,  committee  memher,  or 
officer  of  such  credit  union.  A  finding  of  not  guilty  or  other  disposition 
of  the  charge  shall  not  preclude  the  Board  from  thereafter  instituting 
proceedings  to  remove  such  director,  committee  memher,  officer,  or 
other  person  from  office  or  to  prohihit  further  participation  in  the 
affairs  of  the  credit  union,  pursuant  to  subsection  (g)  of  this  section. 
Any  tiotice  of  suspension  or  order  of  removal  issued  under  this  para- 
graph shall  remain  effective  and  outstanding  until  the  completion  of 
any  hearing  or  appeal  authorized  under  paragraph  {3)  hereof  unless 
terminated  hy  the  Board. 

(2)  If  at  any  time,  hecause  of  the  .mspen.v'on  of  one  or  more  directors 
pursuant  to  this  section^  there  shall  he  on  the  hoard  of  directors  of  a 
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Federal,  credit  union  less  than  a.  quorum  of  directors  not  so  suspended, 
all  powers  anul  functions  vested  in  or  exercisable  hy  such  hoard  shall 
vest  in  and  he  exei^cisahle  hy  the-  director  or  directors  on  the  hoard  not 
so  suspended,  until  such  time  as  there  shall  he  a  quorum  of  the  ho<ird  of 
directors.  In  the  event  all  of  the  directors  of  a  Federal  credit  union  are 
suspended  pursuant  to  this  section^  the  Board  shall  appoint  persons  to 
serve  temporarily  as  directors  in  their  place  and  stead  pending  the 
termitmtixyn  of  such  suspensions.,  or  until  such  time  as  those  who  have 
heen  suspended  cease  to  he  directors  of  the  credit  union  and  their  re- 
spective successors  have  heen  elected  hy  the  members  at  an  annual  or 
special  meeting  and  have  taken  office.  Directors  appointed  temporarily 
hy  the  Board  shall,  withiii  thirty  days  following  their  appointment^ 
call  a  special  meeting  for  the  election  of  new  directors,  unless  during 
the  thirty-day  period  {A)  the  regular  annual  meeting  is  scheduled,  or 
(B)  the  suspensioiu  giving  rise  to  the  appointment  of  temporary  di- 
rectors are  terminated. 

{3)  Within  thirty  days  from  service  of  any  notice  of  suspension  or 
order  of  removal  issued  pursuant  to  paragraph  (1)  of  this  subsection, 
the  director,  committee  memher,  officer.,  or  other  person  conceimed  moy 
request  in  writing  an  opportunity  to  appear  hefore  the  Board  to  shoiv 
that  the  continued  service  to  or  participation,  in  the  conduct  of  the 
affairs  of  the  credit  union  hy  such  individual  does  not,  or  is  not  likely 
to,  pose  a  threat  to  the  interests  of  the  credit  union''s  members  or 
threaten  to  impair  puhlic  confidence  in  the  credit  union.  Upon  receipt 
of  any  such  request,  the  Board  shall  fixe  a,  time  (n/)t  more  than  thirty 
days  after  receipt  of  such  request,  unless  extended  at  the  request  of  the 
conceomed  director;  committee  memher,  officer,  or  other  person)  and 
place  at  which  the  director,  committee  memher,  officer,  or  other  person 
may  appear,  personally  or  through  counsel,  hefore  the  Board  or  its 
designee  to  submit  written  materials  (or,  at  the  discretion  of  the  Board, 
oral  testimony)  ami  oral  argument.  'Within  sixty  days  of  such  hearing, 
the  Board  shall  notify  the  director,  committee  member,  officer,  or  other 
person  whether  the  suspension  or  pr^ohibition  from,  participation  in  any 
manner  in  the  conduct  of  the  affairs  of  the  credit  union  will  he  con- 
tinued, teiiniated  or'  othemvise  modified,  or  whether  the  order  i-emoving 
said  dir'ector,  committee  member,  offieer,  or  other  person  from  office 
or  prohibiting  such  individual  fr'om  fur^ther  participation  in  any  man- 
ner in  the  conduct  of  the  affairs  of  the  credit  union  will  he  rescinded  or 
otherwise  modified.  Such  notification  shall  contain  a  statement  of  the 
basis  for  the  Boards  decision,  if  adverse  to  the  director^  committee 
memiber,  officer  or  other  per^son.  The  Board  is  authorized  to  prescr^ibe 
such  rules  as  may  he  necessary  to  effectuate  the  purposes  of  this  sub- 
section. 

(i)(l)  Any  hearing  provided  for  in  this  section  {other  than  the 
hearing  provided  for  in  subsection  (h)  (S)  of  this  section)  shall  be 
held  in  the  Federal  judicial  district  or  in  the  territory  in  Avliich  the 
principal  office  of  the  credit  union  is  located,  unless  the  party  afforded 
the  hearing  consents  to  another  place,  and  shall  be  conducted  in  accord- 
ance with  the  provisions  of  chapter  5  of  title  5  of  the  United  States 
Code.  Such  hearino^  shall  Im?  private  unless  the  [Administratnr'H  Board, 
in  [liis]  its  discretion,  after  fully  considerin<j  the  views  of  the  party 
afforded  the  hearing,  determines  that  a  public  hearing  is  necessary  to 
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protect  the  public  interest.  After  such  hearing,  and  within  ninety  clays 
after  the  [AdministratorJ  Board  has  notified  the  parties  that  the  case 
has  l)een  submitted  to  [him]  them  for  final  decision,  [he]  it  shall 
render  [liis]  /As^  decision  (which  shall  include  findings  of  fact  upon 
which  [Ins]  its  decision  is  predicated)  and  shall  issue  and  serve  upon 
each  party  to  the  proceeding  an  order  or  orders  consistent  witli  the  pro- 
visions of  this  section.  Judicial  review  of  any  such  order  shall  be  ex- 
clusively as  provided  in  this  subsection  (i ) .  Unless  a  petition  for  review 
is  timely  filed  in  a  court  of  appeals  of  the  United  States,  as  provided  in 
paragraph  (2)  of  this  subsection,  and  therafter  until  the  record  in  the 
proceeding  has  been  filed  as  so  provided,  the  [Administrator]  Board 
may  at  any  time,  upon  such  notice  and  in  such  manner  as  he  may  deem 
proper,  modify,  terminate,  or  set  aside  any  such  order.  Upon  such  filing 
of  the  record,  the  [Administrator]  Board  may  modify,  terminate,  or 
set  aside  any  such  order  with  permission  of  the  court. 

(2)  Any  party  to  the  pi"oceeding,  or  any  person  required  by  an  order 
issued  under  this  section  to  cease  and  desist  from  any  of  the  practices 
or  violations  stated  therein,  may  obtain  a  review  of  any  order  served 
pursuant  to  paragraph  (1)  of  this  subsection  (other  than  an  oixler  is- 
sued with  the  consent  of  the  credit  union  or  the  director,  officer,  commit- 
tee member,  or  other  person  concerned  or  an  order  issued  under  subsec- 
tion (h)  (7)  of  this  section)  by  filing  in  the  court  of  appeals  of  the 
United  States  for  the  circuit  in  which  the  principal  office  of  the  credit 
union  is  located,  or  in  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit,  within  thirty  days  after  the  date  of  service 
of  such  order,  a  written  petition  praying  that  the  order  of  the  [Admin- 
istrator] Board  be  modified,  terminated,  or  set  aside.  A  copy  of  such 
petition  shall  be  forthwith  transmitted  by  the  clei'k  of  the  court  to  the 
[Administrator]  Board,  and  thereupon  the  [Administrator]  Board 
shall  file  in  the  court  the  record  in  the  proceeding,  as  piovided  in  sec- 
tion 2112  of  title  28,  United  States  Code.  ITpon  filing  of  such  petition, 
such  coui't  shall  have  jurisdiction,  which  upon  the  filing  of  the  record 
shall  except  as  provided  in  the  last  sentence  of  said  paragraph  (1),  be 
exclusive,  to  affirm,  modify,  terminate,  or  set  aside,  in  whole  or  in  pai-t, 
the  ordei-  of  the  [Administrator]  Board.  Review  of  such  proceedings 
shall  be  had  as  provided  in  chaptei-  7  of  title  5.  Ignited  States  Code.  The 
judgment  and  decree  of  the  court  shall  be  final,  except  that  the  same 
shall  be  subject  to  review  by  the  Supreme  Court  upon  certiorari,  as  pro- 
vided in  section  1254  of  title  2<S,  United  States  Code. 

(3)  The  commencement  of  proceedings  for  judicial  review  under 
paragi-aph  (2)  of  this  subsection  shall  not,  unless  specificallv  ordered 
by  the  court,  operate  as  a  stay  of  any  order  issued  by  the  [Administra- 
tor] Board. 

(j)  (7)  The  [Administrator]  Board  may  in  [his]  its  discretion  ap- 
ply to  the  T"^nited  States  district  coui-t.  or  the  United  States  court  of 
any  territory  within  the  jurisdiction  of  which  the  principal  office  of 
the  credit  union  is  located,  for  tlie  enforcement  of  any  effective  and 
outstanding  notice  or  order  issued  under  this  section,  and  such  courts 
shall  have  jurisdiction  and  power  to  order  and  require  compliance 
therewith.  However,  except  as  otlierwise  provided  in  this  section,  no 
court  shall  have  jurisdiction  to  affect  by  injunction  or  otherwise  the 
issuance  or  enforcement  of  anv  notice  or  order  under  this  section  or  to 
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review,  modify,  suspend,  terminate,  or  set  aside  any  such  notice  or 
order. 

(2)  (A)  Any  inMired  credit  union  whieh  violates  or  any  office?',  di- 
rector^ committee  member,  eynployee,  agent,  or  other  person  participat- 
ing in  the  canduH  of  the  affairs  of  such,  a  credit  unio^.  mho  violates  the 
terms  of  any  order  ii)hich  has  hecome  final  and  mas  issued  pursuant  to 
subsection  (e)  or  (f)  of  this  secti/yn.,  shall  forfeit  and  pay  a  civil  pen- 
alty of  not  m&re  than  $ljOOO  jmr  day  for  each  during  which  such  vio- 
lation continues.  The  penalty  shall  be  assessed  and  collected  by  the 
Board  by  written  notice.  As  used  in  this  section,  the  term  '■'■violates''' 
inclu^Ies  loithout  limitation  any  action  {alone  or  with  another  or 
others)  for  ai'  toward  causing.,  bringing  ant.,  partiHpating  in.,  coun- 
seling, or  aiding  or  abetting  a  violation. 

(B)  hi  determining  the  amount  of  the  penalty,  the  Board  shall  take 
into  a/)count  the  appropriateness  of  the  penalty  lotih  respect  to  the 
size  of  financial  resources  and  good  faith  of  the  insured  credit  union 
or  pers(y)i  charged.,  the  gravity  of  the  violation,  the  history  of  previ- 
ous violation.,  and  such  other  matters  as  justice  may  require. 

(C)  The  insured  credit  unio-n  or  person  charged  shall  be  afforded 
an  opportunity  for  agency  hearing,  upon,  request  made  within  ten  days 
after  iss^uance  of  the  notice  of  assessm,ent.  In  such  hearing  all  issues 
shall  be  determined  on  the  record  pursuant  to  section  55 Jf  of  title  5, 
United  States  Code.  The  Administi^ators  deterinination  shall  be  made 
by  final  order  lohich  may  be  revieived  only  as  pi^ovided  in  subpara- 
graph {D).  If  no  hearing  is  requested  as  herein  provided,  the  assess- 
ment shall  constitute  a.  final  and  unappealable  order. 

{D)Any  insured  credit  union  or  person  against  whom  an  order  im- 
posing a  civil  money  penalty  has  been  entered  after  ageney  hearing 
under  this  section  may  obtain,  review  by  a  Z^nited  States  court  of  ap- 
peals for  the  circuit  in  which  the  home  office  of  the  insured  credit 
union  is  located,  or  the  United  States  Court  of  Appeals  far  the  Dis- 
trict of  Columbia  Circuit,  by  filing  a  notice  of  appeal  in  sueh  court 
loithin  ten  days  from  the  date  of  such  order,  anel  simultaneously  send- 
ing a  copy  of  such  notice  by  registered  oi'  certified  mail  to  the  Ad- 
ministrator. The  Administrator  shall  promptly  certify  and  fie  in  such 
court  the  record  upon  which  the  penalty  was  imqyosed,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  The  fmJitu/s  of  the  Ad- 
ministrator shall  be  set  aside  if  found  to  be  unsupported  by  substan- 
tial evidence  as  provided  by  section  706(2)  (E)  of  title  5,  United  States 
Code. 

{E)  If  any  insured  credit  union  or  person  fails  to  pay  an  assessment 
after  it  has  become  a  final  and  unappealable  ^ordcr,  or  after  the  court 
of  appeals  has  entered  final  judgment  in  favor  of  the  Board,  the  Board 
shall  liefer  the  matter  to  the  Attorney  (rcnercd.,  who  shall  recover  the 
amount  assessed  by  action  in  the  appropriate  United  States  distnct 
court.  In  such  action.,  the  validity  and  appropriateness  of  the  final  order 
imposing  the  penalty  shall  not  be  subject  to  revieio. 

(F)  The  Board  shall  promulgate  regulations  establishing  procedures 
necessary  to  implement  this  paragraph. 

{G)  All  penalties  collected  under  authority  of  this  paragraph  shall 
be  cavei'ed  into  the  Treasury  of  the  United  States. 

(k)  Any  director,  officer,  or  committee  member,  or  former  director, 
officer,  or  committee  member,  of  an  insured  credit  union  or  of  a  credit 


union  any  of  the  jneniber  accounts  of  which  are  insured,  oi-  any  other 
person  aofainst  whom  there  is  outstanding  and  effective  any  notice  or 
order  (which  is  an  order  which  has  become  final)  served  upon  such 
director,  officer,  connnittee  member,  or  other  ])ersoJi  under  subsections 
(g)(?>),  (g)(4),  or  (h)  of  this  section  and  who  (i)  participates  in 
a^ny  manner  in  the  conduct  of  the  affairs  of  the  credit  union  involved, 
or  directly  or  indirectly  solicits  or  procures,  or  transfers  or  attempts 
to  transfer,  or  votes  or  attempts  to  A'ote,  any  proxies,  consents,  or  au- 
thorizations in  respect  of  any  voting  rights  in  such  credit  union,  or 
(ii)  without  the  prior  written  approval  of  the  [Administrator]  Hoard 
votes  for  a  director,  serves  or  acts  as  a  director,  officer,  committee  mem- 
ber, or  employee  of  any  credit  union,  shall  upon  conviction  be  fined 
not  more  than  $5,000  or  imprisoned  for  not  more  than  one  year,  or 
both. 

(1)  As  used  in  this  section  (1)  the  terms  "cease-and-desist  order 
which  has  become  final"  and  "order  which  has  become  final*'  means  a 
cease-and-desist  order,  or  an  order  issued  by  the  [Administrator] 
Board  with  the  consent  of  the  credit  union  or  the  director,  officer,  com- 
mittee member,  or  other  person  concerned,  or  with  respect  to  which 
no  petition  for  review  of  the  action  of  the  [Administrator]  Board 
has  been  filed  and  perfected  in  a  court  of  appeals  as  specified  in  para- 
graph (2)  of  subsection  (i)  of  this  section,  or  with  respect  to  Avhich 
the  action  of  the  couit  in  which  said  petition  is  so  filed  is  not  subject 
to  further  review  by  the  Supreme  Court  of  the  United  States  in  pro- 
ceedings provided  for  in  said  ])aragraph,  or  an  order  issued  under  sub- 
section (h)  of  this  section,  and  (2)  the  term  "violation'' includes  with- 
out limitation  any  action  (alone  or  with  another  or  others)  for  oi-  to- 
ward causing,  bringing  about,  participating  in,  counseling,  or  aiding 
or  abetting  a  violation. 

(m)  Any  service  required  or  authorized  to  be  made  by  the  [Ad- 
ministrator] Board  under  this  section  may  be  made  by  registered  mail 
or  in  such  other  manner  reasonably  calculated  to  give  actual  notice  as 
the  [Administrator]  Board  may  by  regulation  or  otherwise  provide. 
Copies  of  any  notice  or  order  served  by  the  [Administrator]  Boanl 
upon  any  State-chartered  credit  union  or  any  director,  officer,  or 
committee  member  thereof  or  other  jierson  participating  in  the  conduct 
of  its  affaii-s,  pursuant  to  the  provisions  of  this  section,  shall  also  be 
sent  to  the  conunission,  board,  or  authority,  if  any.  having  supervision 
of  such  credit  union. 

(n)  In  connection  with  any  preceeding  under  subsection  (e),  (f)  (1), 
or  (g)  of  this  section  involving  an  insui'ed  State-chartered  credit  union 
or  anv  director,  officer,  committee  member,  or  other  pei-son  participat- 
ing in  the  conduct  of  its  affaii-s.  the  [Administrator]  Board  shall  pro- 
vide the  commission,  board,  or  authority,  if  any.  having  sui)ervision  of 
such  credit  union,  with  notice  of  his  intent  to  institute  such  a  proceed- 
ing and  the  grounds  thereof.  Unless  within  such  time  as  the  [Adminis- 
trator] Board  deems  appropriate  in  the  light  of  the  circumstances  of 
the  case  (which  time  must  be  specified  in  the  notice  pre.scribed  in  the 
preceding  sentence)  satisfactory  corrective  action  is  effectuated  by  ac- 
tion of  such  commission,  board,  or  authority,  the  [Aduiinistrator] 
Board  may  proceed  as  ])rovi(led  in  this  scvtion.  No  credit  union  or 
other  party  who  is  the  fcul)ject  of  any  notice  or  order  issued  by  the 
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[Administrator]  Board  under  this  section  shall  have  standing  to  raise 
the  rwiuirements  of  this  subsection  as  ground  for  attacking  the  validity 
of  any  such  notice  or  order. 

(o)  In  the  coui"se  of  or  in  connection  witli  any  proceeding  under 
this  section,  the  [Administrator]  Board,  or  any  designated  represent- 
ative thereof,  including  any  person  designated  to  conduct  any  liear- 
ing  under  this  section,  shall  have  the  power  to  administer  oatlis  and 
affirmations,  to  take  or  cause  to  Ix^  taken  depositions,  and  to  issue,  re- 
voke, quash,  or  modify  subpenas  and  subpenas  duces  tecum,  and  the 
[Administrator]  Board  is  empowered  to  make  rules  and  regulations 
with  respect  to  any  siicli  pioceedings.  The  attendance  of  witnesses  and 
the  production  of  documents  provided  for  in  this  sul>section  may  be  re- 
quired from  any  place  in  any  State  or  in  any  territory  or  other  place 
subject  to  the  jurisdiction  of  the  United  States  at  any  designated  place 
where  such  proceeding  is  being  conducted.  Any  pai-ty  to  the  prcx^eed- 
ings  under  this  section  may  apply  to  the  United  States  District  CouH 
for  the  District  of  Columbia,  or  the  United  States  district  court  for  the 
judicial  district  or  the  United  States  court  in  any  territory  in  which 
such  proceeding  is  Ix'ing  conducted,  or  where  tlie  witnCvSs  resides  or 
carries  on  business,  for  enforcement  of  any  subpena  or  subpena  duces 
tecum  issued  pursuant  to  tliis  subsection,  and  sucli  couils  shall  have 
jurisdiction,  and  power  to  order  and  re<]uire  compliance  therewith. 
Witnesses  subpenaed  under  this  st^ction  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  district  courts  of  the  United 
States.  Any  court  having  jurisdiction  of  any  proceeding  ins-tituted 
under  this  section  by  an  insured  credit  union  or  a  director,  officer,  or 
committee  member  thereof  may  allow  to  any  such  party  such  reason- 
able expenses  and  attorneys'  fees  as  it  deems  just  and  proper,  and  such 
expenses  and  fees  shall  be  paid  by  the  credit  unior  or  from  its  assets. 

PAYIHENT  OF  IXSURANCE 

Sec.  207.  (a)  (1)  Upon  his  finding  that  a  Federal  credit  union  in- 
sured under  this  title  is  bankiiipt  or  insolvent,  the  [Administi-ator] 
Board  shall  close  such  credit  union  for  liquidation  and  appoint  himself 
liquidating  agent  therefore. 

(2)  Notwithstanding  any  other  provision  of  law,  it  shall  l)e  the 
duty  of  the  [Administrator]  Board  as  such  liquidating  agent  to  cause 
notice  to  be  given,  by  advertisement  in  such  newspapei-s  as  [he]  it 
may  direct,  to  all  persons  having  claims  against  such  closed  credit 
union,  to  present  their  claims  within  four  months  fi-om  the  date  such 
advertisement  first  appeared  ;  to  realize  upon  the  assets  of  such  closed 
credit  union,  having  due  regard  to  the  condition  of  credit  in  the  lo- 
cality; and  to  wind  up  the  affairs  of  such  closed  credit  union  in  con- 
formity with  the  provisions  of  law  relating  to  the  liquidation  of  bank- 
rupt or  insolvent  Federal  credit  unions,  except  as  herein  otherwise 
provided.  The  [Administrator]  Board  as  such  liquidating  agent  shall 
pay  to  himself  for  his  own  account  such  portion  of  the  amounts 
realized  from  sucli  liquidation  as  [he]  it  shall  be  entitled  tr>  receive 
on  account  of  [his]  /V.s-  subrogation  to  the  claims  of  memlnM-s,  and  [he] 
it  shall  pay  to  membei-s  and  other  creditors  tlie  net  amounts  available 
for  distribution  to  them.  The  [Administi-ator]  Board  as  sucli  liq- 
uidating agent,  however,  may,  in  [his]  its  discretion,  pay  dividends  on 
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proved  claims  at  any  timo  after  the  expiration  of  the  i)erio(l  of  adver- 
tisement made  pursuant  to  the  first  sentence  of  tliis  i)ai-a<rraph.  and  no 
liability  shall  attach  to  the  [Administrator]  Hoard  [himself]  /Ave//" 
for  as  such  li(iui(lating  ao;ent  by  reason  of  any  such  payment  for  failure 
to  pay  dividends  to  a  claimant  whose  claim  is  not  proved  at  the  time 
of  any  such  payment. 

(P>)  Xotwithstandino;  any  other  provision  of  law,  the  [AdmiTiis- 
trator]  Hoatd  as  liquidatino-  a<»-ent  of  a  closed  Federal  credit  union  in- 
sured under  this  title  shall  not  be  required  to  furnish  bond  and  shall 
have  the  iig;ht  to  appoint  an  ao^ent  or  agents  to  aissist  [him]  fhe7n  in 
[his]  if  St  duties  as  such  liquidating  agent.  All  fees,  compensation,  and 
expenses  of  liquidation  and  administration  thereof  shall  be-  fixe<l  by 
the  [Administrator]  Board  and  may  be  paid  by  [him]  them  out  of 
funds  coming  into  [his]   its  possession  as  such   liquidating  agent. 

(b)  Whenever  any  insured  State-chartered  credit  union  shall  have 
been  closed  by  action  of  its  board  of  directors  or  by  the  commission, 
board,  or  authority  having  supervision  of  such  credit  union,  as  the 
case  may  be,  or  by  a  court  of  competent  jurisdiction,  on  account  of 
bankruptcy  or  insolvency,  the  [Administrator]  Board  shall  accept 
appointment  as  liquidating  agent  therefor,  if  sucli  appointment  is 
tendered  by  the  commission,  board,  or  authority  having  supervision 
of  sucli  credit  union,  or  by  a  court  of  competent  jurisdiction,  and  is 
authorized  or  permitted  by  State  law.  With  respect  to  any  such  State- 
chartered  credit  union,  the  [Administrator]  Board  as  such  liquidating 
agent  shall  possess  all  the  rights,  jjowers,  and  privileges  granted  by 
State  law  to  a  liquidating  agent  of  a  State-chartered  credit  union. 
For  the  purposes  of  this  subsection,  the  term  "liquidating  agent''  in- 
cludes a  liquidating  agent,  receiver,  conservator,  commission  person,  or 
other  agency  charged  by  law  with  the  duty  of  winding  up  the  affairs 
of  a  credit  union. 

(c)  (1)  Whenever  an  insured  credit  union  shall  have  been  closed  for 
liquidation  on  account  of  bankruptcj^  or  insolvency,  payment  of  the 
insured  accounts  in  such  credit  union  shall  be  made  by  the  [Adminis- 
trator] Board  as  soon  as  ]wssible,  subject  to  the  provisions  of  sub- 
section (d)  of  this  section.  Subject  to  the  provisions  of  paragraph  (2), 
for  the  purposes  of  this  subsection,  the  term  "insured  account"  means 
the  total  amount  of  the  account  in  the:  member's  name  (after  deduct- 
ing offsets)  less  any  part  thereof  which  is  in  excess  of  $40,000.  Such 
amount  shall  be  deteimined  according  to  such  regulations  as  the  [Ad- 
ministrator] Board  may  prescribe,  and,  in  determining  the  amount 
due  to  any  member,  there  shall  be  added  together  all  accounts  in  the 
credit  union  maintained  by  him  for  his  own  benefit  either  in  his  own 
name  or  in  the  names  of  others.  The  [Administratoi]  Board  may  de- 
fine, with  such  classifications  and  exceptions  as  [he]  it  nuiy  prescribe, 
the  extent  of  the  insurance  coverage  provided  for  member  accounts, 
including  member  accounts  in  the  name  of  a  minor,  in  tnist,  or  in  joint 
tenancv.  Tlie  [Administrator]  Board,  in  [his]  its  descretion,  may  re- 
quire proof  of  claims  to  be  filed  before  paying  the  insured  accounts, 
and  in  anv  case  where  [he]  it  is  not  satisfied  as  to  th(>  validity  of  a 
claim  for  an  insured  account,  [he]  if  may  ivijuire  the  final  determina- 
tion or  a  couit  of  c/)mpetent  jurisdiction  before  paying  such  claim. 

(2)  (A)  Notwithstanding  any  limitation  in  this  Act  or  in  any  other 
provision  of  law  relating  to  the  amomit  of  insurance  available  for  the 
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account  of  any  one  depositor  or  member,  in  the  case  of  a  depositor  or 

member  who  is 

(i)  an  officer,  employee,  or  agent  of  the  United  States  having 
official  custody  of  public  funds  and  lawfully  investing  the  same 
in  a  credit  union  insured  in  accordance  with  this  title; 

(ii)  an  officer,  employee,  or  agent  of  any  State  of  the  United 
States,  or  of  any  county,  municipality,  or  political  subdivision 
thereof  having  official  custody  of  public  funds  and  lawfully  in- 
vesting the  same  in  a  credit  union  insured  in  accordance  with  this 
title  in  such  State; 

(iii)  an  officer,  employee,  or  agent  of  the  District  of  Columbia 
having  official  custo{^ly  of  public  funds  and  lawfully  investing  the 
same  in  a  credit  union  insured  in  accordance  with  this  title  in  the 
District  of  Columbia ;  or 

(iv)   an  officer,  employee,  or  agent  of  the  Commonwealth  of 
Puerto  Eico,  of  the  Panama  Canal  Zone,  or  of  any  territory  or 
possession  of  the  United  States,  or  of  any  county,  municipality, 
or  political  subdivision  thereof  having  official  custody  of  public 
funds  and  lawfully  investing  the  same  in  a  credit  union  insured 
in  accordance  with  this  title  in  the  Commonwealth  of  Puerto  Rico, 
the  Panama  Canal  Zone,  or  any  such  territory  or  possession,  re- 
spectively ;  his  account  shall  be  insured  in  an  amount  not  to  exceed 
$100,000  per  account. 
(B)  The  ([Administrator]!  Board  may  limit  the  aggregate  amount 
of  funds  that  may  be  invested  or  deposited  in  any  credit  union  insured 
in  accordance  with  this  title  by  any  depositor  or  member  referred  to 
in  subparaoraph  (A)  on  the  basis  of  the  size  of  any  such  credit  union 
in  terms  of  its  assets. 

(d)  In  the  case  of  a  closed  Federal  credit  union,  the  f  Administra- 
tor] Boojrl^  unon  the  payment  to  any  memlx^r  as  provided  in  subsec- 
tion (c)  of  this  section,  shall  be  subrogated  to  all  rights  of  the  mem- 
ber against  such  closed  credit  union  to  the  extent  of  such  payment.  In 
the  case  of  any  other  closed  insured  credit  union,  the  [AdininistratorJ 
Board  shall  not  make  any  payment  to  any  member  until  the  right  of 
tlie  f  Administrator]  Board  to  be  subrogated  to  the  rights  of  such 
member  on  the  same  basis  as  provided  in  the  case  of  a  closed  Federal 
Credit  union  shall  have  been  recognized  either  by  express  provision  of 
State  law,  by  allowance  of  claims  by  the  commission,  board,  or  author- 
ity having  supervision  of  such  credit  union,  by  assignment  of  claims 
by  members,  or  by  any  other  effective  method.  In  the  case  of  any  closed 
insured  credit  union,  such  subrogation  shall  include  the  right  on  the 
part  of  the  f  Administrator]  Board  to  i-eceive  the  same  dividends  from 
the  proceeds  of  the  assets  of  such  closed  credit  imion  as  would  have 
been  payable  to  the  member  on  a  claim  for  the  insured  account,  but 
such  member  shall  retain  his  claim  for  any  uninsured  portion  of  his 
aceount.  The  rights  of  membei*s  and  other  creditors  of  any  State- 
chartered  credit  union  shall  be  detemiined  in  accordance  with  the  ap- 
plicable provisions  of  State  law. 

(e)  Payment  of  an  insured  account  to  any  pervSon  by  the  [Adminis- 
trator] Board  shall  discharge  the  [Administrator]  Board  to  the  same 
extent  that  payment  to  such  person  by  the  closed  insured  credit  union 
would  have  discharged  it  from  liability  for  the  insured  account. 


(f )  Except  as  othorwise  prescribed  by  the  [AdministratorH  TloanJ^ 
the  [Administrator]  Board  shall  not  be  required  to  reco<rnize  as  the 
owner  of  any  poi-tion  of  an  account  appearing  on  the  records  of  the 
closed  credit  union  under  a  name  other  than  that  of  the  claimant  any 
person  whose  name  or  interest  as  such  owner  is  not  disclosed  on  \\{ia 
records  of  such  closed  credit  union  as  part  owner  of  such  account,  if 
such  recognition  would  increase  the  aggregate  amount  of  the  insured 
accounts  in  such  closed  credit  union. 

(g)  The  [Administrator]  Board  may  withhold  payment  of  such 
portion  of  the  insured  account  of  any  member  of  a  closed  credit  union 
as  may  l)e  required  to  proA^de  for  the  payment  of  any  direct  or  indirect 
liability  of  such  member  to  the  closed  credit  union  or  its  liquidating 
agent,  which  is  not  offset  against  a  claim  due  from  such  credit  union, 
pending  the  detennination  and  payment  of  such  liability  by  such 
member  or  any  other  person  liable  therefor. 

(h)  If.  after  the  [Administrator]  Board  shall  have  given  at  least 
four  months'  notice  to  the  member  by  mailing  a  copy  thereof  fo  his 
last-known  address  appearing  on  the  records  of  the  closed  credit  union, 
any  member  of  the  closed  credit  union  shall  fail  to  claim  his  insured 
account  fi'om  the  [Administrator]  Board  within  18  months  after  the 
appointment  of  the  liquidating  agent  for  the  closed  credit  union,  all 
rights  of  the  member  against  the  [Administrator]  Board  with  respect 
to  the  insured  account  shall  be  barred,  and  all  rights  of  the  member 
against  the  closed  credit  union,  or  the  estate  to  which  the  [administra- 
tor] Board  may  have  become  subrogated,  shall  thereupon  revert  to 
the  member. 

(i)  (1)  Liquidatino-  agents  of  insured  credit  unions  closed  for  liqui- 
dation on  account  of  bankrui^tcy  or  insolvency  may  offer  the  assets  of 
such  credit  unions  for  sale  to  the  [Administrator]  Board  or  as  security 
for  loans  from  the  [Administrator]  Board,  upon  receiving  permission 
from  the  commission,  board,  or  authority  having  supervision  of  such 
credit  union,  in  the  case  of  an  insured  State-chartered  credit  union,  in 
accordance  with  express  provisions  of  State  law.  The  proceeds  of  every 
such  sale  or  loan  shall  be  utilized  for  the  same  purposes  and  in  the 
same  manner  as  other  funds  realized  from  the  liquidation  of  the  assets 
of  such  credit  unions.  The  [Administrator]  Board,  in  his  discretion 
may  make  loans  on  the  security  of  or  may  purchase  and  liquidate  or 
sell  any  part  of  the  assets  of  an  insured  credit  union  closed  for  liquida- 
tion on  account  of  bankruptcy  or  insolvency,  but  in  any  case  in  which 
the  [Administrator]  Board  is  acting  as  liquidating  agent  of  a  closed 
insured  credit  union,  no  snch  loan  oi-  purchase  shall  be  made  without 
the  approval  of  a  court  of  competent  jurisdiction. 

(2)  Xo  agreement  wliich  tends  to  diminish  or  defeat  the  right,  title, 
or  interest  of  the  [Administrator]  Board  in  any  asset  acquired  by 
hiui  undei-  this  subsection,  either  as  security  for  a  loan  or  by  purchase, 
shall  be  valid  against  the  [Administrator]  Board  unless  such  agree- 
ment— 

(A)  shall  he.  in  writing; 

(B)  shall  have  been  executed  by  the  credit  union  and  the  per- 
son oi-  persons  claiming  an  adverse  interest  thei-eunder  including 
the  obligor,  contemporaneously  with  the  acquisition  of  the  asset  by 
the  credit  union ; 


186 

(C)  shall  have  been  approved  by  the  board  of  directors  of  the 
credit  union,  whicli  approval  shall  be  reflected  in  the  minutes  of 
such  board :  and 

(D)  shall  have  been,  continuously,  from  the  time  of  its  execu- 
tion, an  official  record  of  the  credit  union. 

SPECIAL   ASSISTANCE    [tO    AVOID    LIQUIDATION]    FOR   FEDERALLY 
INSURED   CREDIT   UNIONS 

Sec.  208.  (a)  (1)  In  order  to  reopen  a  closed  insured  credit  union  or 
in  order  to  prevent  the  closing  of  an  insured  credit  union  which  the 
[Administrator]  Board  has  deteiTnined  is  in  danorer  of  closino:  or  in 
order  to  assist  in  the  voluntary  liquidation  of  a  solvent  credit  union, 
the  [Administrator]  Board,  in  [his]  its  discretion,  is  authorized  to 
make  loans  to,  or  purchase  the  assets  of.  or  establish  accounts  in  such 
insured  credit  union  upon  such  terms  and  conditions  as  [l)e]  if  may 
prescribe.  Except  with  the  resj^ect  to  the  voluntary  liquidation  of  a 
solvent  credit  union,  such  loans  shall  be  made  and  such  accounts  shall 
be  established  only  when,  in  the  opinion  of  the  [Administi-ator] 
Board,  such  action  is  necessary  to  protect  the  fund  or  the  interests  of 
the  members  of  the  credit  union. 

('2)  Whenever  in  the  judarment  of  the  [Administrator]  Board 
such  action  will  reduce  the  risk  or  avert  a  threatened  loss  to  the  fund 
and  will  facilitate  a  merger  or  consolidation  of  an  insured  credit 
union  with  another  insured  credit  union,  or  will  facilitate  the  sale  of 
the  assets  of  an  open  or  closed  insured  credit  union  to  and  assumption 
of  its  liability  bv  another  person,  the  [Administrator]  Board  may, 
upon  such  terms  and  conditions  as  [lie]  it  may  detennine,  make  loans 
secured  in  whole  or  in  part  by  assets  of  an  open  or  closed  insured  credit 
union,  which  loans  may  be  in  subordination  to  the  rights  of  membei*s 
and  creditors  of  such  credit  union,  or  the  [Administrator]  Board  may 
purchase  anv  of  such  assets  or  may  «riifirantee  anv  person  against  loss 
by  reason  of  [his]  its  assumino:  the  liabilities  and  purchasinfj  the  as- 
sets of  an  open  or  closed  insured  credit  union.  For  purposes  of  this 
parajrraph.  the  term  "person"  means  any  credit  union,  individual, 
partnership,  corporation,  trust,  estate,  cooperative,  association,  gov- 
ernment or  governmental  subdivision  or  aeency,  or  other  entity. 

(3)  No  agreement  which  tends  to  diminish  or  defeat  the  right,  title, 
or  interest  of  the  Administrator,  in  any  asset  acquired  bv  him  under 
this  subsection,  eitlier  as  securitv  for  a  loan  or  by  purchase,  shall  be 
valid  asrainst  the  [xVdministrator]  Board  unless  such  agreement — 

(A)  shall  be  in  writing; 

(B)  shall  have  been  executed  by  the  credit  union  and  the  person 
or  persons  claiming  an  adverse  interest  thereunder,  including  the 
obligor,  contemporaneously  with  the  acquisition  of  the  asset  by 
the  credit  union ; 

(C)  shall  have  been  approved  by  the  board  of  directors  of  the 
credit  union,  which  approval  shall  be  reflected  in  the  minutes  of 
such  board:  and 

(D)  shall  have  been  continuosly,  from  the  time  of  its  execution, 
an  official  record  of  the  credit  union. 

(b)  For  the  protection  of  the  Fund,  the  [Administrator]  Board., 
without  regard  to  the  Federal  Property  and  Administrative  Services 
Act  of  1949,  may— 
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(1)  deal  Avith,  complete,  reconstruct,  rent,  renovate,  modernize, 
insure,  make  contracts  for  the  management  of,  sell  for  cash  or 
credit,  or  lease,  in  [his]  it.9  discretion,  any  real  property  acquired 
or  held  by  [him]  fheyn  under  this  section ;  and 

(2)  assi^i  or  sell  at  public  or  private  sale,  or  otherwise  dispose 
of,  any  evidence  of  debt,  contract,  claim,  personal  property,  or  se- 
curity assigned  to  or  held  by  [him]  fheyn  under  this  section. 

Section  3709  of  the  Revised  Statutes  of  the  United  States  shall 
not  apply  to  any  purchase  or  contract  for  services  or  supplies 
made  or  entered  into  by  the  [Administrator]  Board  under  this 
section  if  the  amount  thereof  does  not  exceed  $1,000,  or  to  any  con- 
tract for  hazard  insurance  on  any  real  property  acquired  or  held 
by  him  under  this  section. 

(c)  In  connection  with  the  liquidation  of  any  insured  credit  union, 
the  [Administrator]  Board  shall  have  the  power  to  carry  on  the  busi- 
ness of  and  collect  all  obligations  to  the  credit  union,  to  settle,  com- 
promise, or  release  claims  in  favor  of  or  against  the  credit  union,  and 
to  do  all  other  things  that  may  be  necessary  in  connection  therewith, 
subject  to  the  regulation  of  the  court  or  other  public  body  having  juris- 
diction over  the  matter. 

(d)  Money  received  by  the  [xA.dministrator]  Board  in  carrying  out 
this  section  shall  be  paid  into  the  Fund. 

ADMINISTRATIVE    PROVISIONS 

Sec.  209.  (a)  In  carrying  out  the  purposes  of  this  title,  the  [Ad- 
ministrator] Board  may — 

(1)  make  contracts; 

(2)  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law 
or  equity.  State  or  Federal.  All  suits  of  a  civil  nature  at  common 
law  or  in  equity  to  which  the  [Administrator]  Board  shall  be  a 
party  shall  be  deemed  to  arise  under  the  laws  of  the  United  States, 
and  the  United  States  district  courts  shall  have  original  juris- 
diction thereof,  without  regard  to  the  amoimt  in  controversy.  The 
[Administrator]  Board  may,  without  bond  or  security,  remove 
any  such  action,  suit,  or  proceeding  from  a  State  court  to  the 
United  States  district  court  for  the  district  or  division  embracing 
the  place  where  the  same  is  pending  by  following  any  procedure 
for  removal  now  or  hereafter  in  effect,  except  that  any  sucli  suit 
to  which  the  [Administrator]  Board  is  a  party  in  [his]  /As  capac- 
ity as  liquidating  agent  of  a  State  chartered  credit  union  and 
whicli  involves  only  the  rights  or  obligations  of  members,  cred- 
itors, and  such  State  credit  union  under  State  law  shall  not  be 
deemed  to  arise  under  the  laws  of  the  T'nited  States.  No  attach- 
ment or  execution  shall  be  issued  against  the  [Administrator] 
Board  or  [his]  /As*  property  before  final  judgment  in  any  suit, 
action,  or  proceeding  in  any  State,  county,  municii)al.  or  United 
States  court.  The  [Administratoi-]  /?o^/;y/ "shall  designate  an  agent 
upon  whom  service  of  process  may  be  made  in  any  State,  territory, 
or  jurisdiction  in  which  any  insured  credit  union  is  located; 

(3)  pursue  to  final  disposition  by  way  of  compromise  or  other- 
wise claims  both  for  and  against  the  United  States  (other  than 
tort  claims,  claims  involving  administrative  expenses,  and  claims 
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in  excess  of  $5,000  arising  out  of  contracts  for  construction,  re- 
pairs, and  the  purchase  of  supplies  and  materials)  which  are  not 
in  litigation  and  have  not  been  referred  to  the  Department  of 
Justice  ; 

(4)  to  appoint  such  officers  and  employees  as  are  not  otherwise 
provided  for  in  this  Act,  to  define  their  duties,  fix  their  compen- 
sation, require  bonds  of  them  and  fix  the  penalty  thereof,  and  to 
dismiss  at  pleasure  such  officers  or  employees.  Nothing  in  this  or 
any  other  Act  shall  be  construed  to  prevent  the  appointment  and 
compensation  as  an  officer  or  employee  of  the  Administration  of 
any  officer  or  employee  of  the  TTnited  States  in  any  board,  com- 
mission, independent  establishment,  or  executive  department 
thereof ; 

(5)  employ  experts  and  consultants  or  organizations  thereof, 
as  authorized  bv  section  15  of  the  Administrative  Expenses  Act  of 
1946(5U.S.C.55a); 

(6)  prescribe  the  manner  in  which  his  general  business  may  be 
conducted  and  the  privileges  granted  to  him  by  law  may  be  ex- 
ercised and  enjoyed ; 

(7)  exercise  all  powers  specifically  granted  by  the  provisions  of 
this  title  and  such  incidental  powers  as  shall  be  necCvSsary  to  carry 
out  the  powers  so  granted ; 

(8)  make  examinations  of  and  require  information  and  reports 
from  insured  credit  unions,  as  provided  in  this  title. 

(9)  act  as  liquidating  agent; 

(10)  delegate  to  any  officer  or  employee  of  the  Administration 
such  of  his  functions  as  he  deems  appropriate ;  and 

(11)  prescribe  such  rules  and  regulations  as  he  may  deem  nec- 
essary or  appropriate  to  carry  out  the  provisions  of  this  title, 

(b)  With  respect  to  the  financial  operations  arising  by  reason  of 
this  title,  the  [Administrator]  Board  shall — 

(1)  prepare  annually  and  submit  a  business-type  budget  as 
provided  for  wholly  owned  Government  corporations  by  the  Gov- 
ernment Corporation  Control  Act;  and 

(2)  maintain  an  integral  set  of  accounts,  which  shall  be  audited 
by  the  General  Accounting  Office  in  accordance  with  principles 
and  procedures  applicable  to  commercial  corporate  transactions, 
as  provided  by  section  850  of  Title  31. 

NONDISCRIMINATORY    PROVISION 

Sec.  210.  It  is  not  the  purpose  of  this  title  to  discriminate  in  any 
manner  against  State-chartered  credit  unions  and  in  favor  of  Federal 
credit  unions,  but  it  is  the  purpose  of  this  title  to  provide  all  credit 
unions  with  the  same  opportunity  to  obtain  and  enjoy  the  benefits  of 
this  title. 


Section  1114  of  Title  18,  United  States  Code 

Chapter  51— HOMICIDE 

*  *  *  *  *  *  « 

§  1114.  Protection  of  officers  and  employees  of  the  United  States 

Whoever  kills  any  judge  of  the  United  States,  any  United  States  At- 
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torney  any  Assistant  United  States  Attorney,  or  any  United  States 
marshal  or  deputy  marshal  or  persons  employed  to  assist  such  marshal 
or  deputy  marslial,  any  officer  or  employee  of  the  Federal  Bui-eau  of 
Investig'ation  of  the  Department  of  Justice,  any  officer  or  employee  of 
the  Postal  Service,  any  officer  or  employee  of  the  Secret  Service  or  of 
the  Drug:  Enforcement  Administi-ation,  any  officer  or  enlisted  man  of 
the  Coast  Ouard,  any  officer  or  employee  of  any  United  States  penal 
or  correctional  institution,  any  officer,  employee  or  agent  of  the  cus- 
toms or  of  the  internal  revenue  or  any  person  assisting  him  in  the  exe- 
cution of  his  duties,  any  immigration  officer,  any  officer  or  employee  of 
the  Department  of  Agriculture  or  of  the  Department  of  the  Interior 
designated  by  the  Secretary  of  Agriculture  or  the  Se<:retary  of  the  In- 
terior to  enforce  any  Act  of  Congress  for  the  protection,  preservation, 
or  restoration  of  game  and  other  wild  birds  and  animals,  any  employee 
of  the  Department  of  Agricultui-e  designated  by  the  Secretary  of  Agri- 
culture to  carry  out  any  law  or  regulation,  or  to  perform  any  function 
in  connection  with  any  Federal  or  State  program  or  any  program  of 
Puerto  Rico,  Gruam,  the  Virgin  Islands  of  the  United  States,  or  the 
District  of  Columbia,  for  the  control  or  eradication  or  prevention  of 
the  introduction  or  dissemination  of  animal  diseases,  any  officer  or 
employee  of  the  National  Park  Service,  any  officer  or  employee 
of,  or  assigned  to  duty  in,  the  field  sennce  of  the  Bureau  of 
Land  ^Management,  or  any  officer  or  employee  of  the  Indian  field  serv- 
ice of  the  United  States,  or  any  officer  or  employee  of  the  National 
Aeronautics  and  Space  Administration  directed  to  guard  and  protect 
property  of  the  United  States  under  the  administration  and  control 
of  the  National  Aeronautics  and  Space  Administration,  any  security 
officer  of  the  Department  of  State  or  the  Foreign  Service,  or  any  officer 
or  employee  of  the  Department  of  Health,  Education,  and  "\Velfare, 
the  Consumer  Product  Safety  Commission,  or  of  the  Department  of 
Labor  or  of  the  Department  of  Agriculture  assigned  to  perform  in- 
vestigative, inspection,  or  law  enforcement  functions,  while  engaged 
in  the  performance  of  his  official  duties,  or  on  account  of  the  perform- 
ance of  his  official  duties,  or  any  attorney^  liguidator,  examiner,  daim 
agent,  or  other  employee  of  the  FederalDeposit  Insurance  Corpora- 
timi,  the  Federal  Savings  and  Loan  Insurance  Corporation.,  the  Comp- 
troller of  the  Currency,  the  Federal,  Home  Loan  Bank  Board,  the 
Board  of  Governors  of  the  Federal  Reserve  System,  any  Federal  Re- 
serve hank,  or  the  Natioiial  Credit  Union  Admhiistratio7i  engaged  in 
or  on  account  of  the  performance  of  his  official  duties  shall  be  punished 
as  provided  under  sections  1111  and  1112  of  this  title. 


SECTION'  5  OF  THE  Baxk  Service  Corporatiox  Act 

[Sec.  5.  (a)  No  bank  subject  to  examination  by  a  Federal  super- 
visory agency  may  cause  to  i)e  performed,  by  contract  or  otherwise, 
any  bank  sei'vices  for  itself,  Avhether  on  or  oil'  its  premises,  unless  as- 
surances satisfactory  to  the  agency  prescribed  in  subsection  (b)  of  this 
section  are  furnislied  to  such  agency  by  both  tlie  l)ank  and  the  i)arty 
performing  such  services  that  the  performance  thereof  will  lx>  subject 
to  regidation  and  examination  by  such  agency  to  the  same  extent  as 
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if  such  services  wore  being  performed  by  tlie  bank  itself  on  its  own 
premise^s. 

[(b)  The  assurances  required  by  subsection  (a)  of  this  section  shall 
be  given,  in  the  case  of — 

[  ( 1 )  a  national  banking  association  or  a  bank  operatingg  under 
the  code  of  laws  for  the  District  of  Columbia,  to  the  Comptroller 
of  the  Currency ; 

[(2)  a  bank  (other  than  a  bank  described  in  paragraph  (1)) 
which  is  a  member  of  the  Federal  Reserve  System,  to  the  Board 
of  Governors  of  the  Federal  Reserve  System ;  and 

[(3)  a  bank  (other  than  a  bank  described  in  paragraph  (1)  or 
(2)  wliose  deposits  are  insured  by  the  Federal  Deposit  Insurance 
Corporation,  to  the  Board  of  Directors  of  the  Federal  Deposit 
Insurance  Corporation.] 
Sec.  6.  Whenever  any  hank  lohich  is  regularly  examined  hy  a  Fed- 
eral supervisory  agency,  or  any  subsidiary  or  affiliate  of  such  hank 
which  is  subject  to  examiimtion  by  that  agency,  causes  to  be  performed, 
by  contract  or  otherwise.,  any  bank  services  for  itself.,  whether  on  or 
off  its  premises — 

{!)  such  performance  shall  be  subject  to  regulation  and  exam- 
ination by  siwh  agency  to  the  same,  extent  as  if  the  services  were 
being  performed  by  the  bank  itself  on  its  oion  premises,  and 

{£)  the  bank  shall  notify  such  agency  of  the  existence  of  a  serv- 
ice relationship  ivithin  30  days  after  the  Tnaking  of  sueh  service 
contract  or  the  performance  of  the  service,  whichever  occurs  first. 

Section  17  of  the  Federal  Home  Loan  Bank  Act 

FEDERAL  HOME  LOAN  BANK  BOARD 

Sec.  17.  (a)  *  *  * 

{c)  The  memhers  of  the  board-  shall  be  ineligible  during  the 
time  they  are  in  office  and  for  a  period  of  two  years  thereafter  to  hold 
any  office,  position,  or  employment  in  an  insured  institution,  in  a  hold- 
ing company  of  an  in.sured  in.stit'uti&n,  or  in  an  affiliate  of  a  holding 
company  of  an  insured  institution,  except  that  this  restriction  shall  not 
apply  to  any  individual  irho  has  sensed  the  full  term  for  which  he 
was  appointed.  As  used  in  this  subsection,  the  ter)n  '"''insured  inxtitu- 
tio7i'^  has  the  same  meaning  as  in  section  401  of  the  National  Housing 
Act.  Former  memhers  of  the  board  shall  be  prohibited  from  appearing 
before  the  board,  either  formally  or  informally,  contacting  the  board, 
directly  oi"  indirctly,  orally  or  in  ivriting,  or  from  acting  as  agent  or 
attorney  for  any  other  person,  other  than  the  United  States,  before  the 
board  for  «  period  of  two  years  immediately  following  their  employ- 
ment with  the  board.  The  preceding  senterice  shall  not  apply  to  indi- 
viduals irho  served  on  the  Board  before  or  upon  the  effective  date  of 
this  sentence,  and  the  prohibition  upon  holding  any  office,  position,  or 
employment  in  a  holding  company  or  an  affiliate  thereof  shall  ot  apply 
to  individuals  serving  as  memhers  of  the  Board  upon  the  effective  date 
of  this  sentence. 
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TITLE  5,  UNITED  STATES  CODE 

******* 
§  5108.  Classification  of  positions  at  GS-16,  17,  and  18 

(a)  A  majority  of  the  Civil  Service  Commissioners  may  establish, 
and  from  time  to  time  revise,  the  maximum  numbers  of  positions  (not 
to  exceed  an  ago-regate  of  [3,301,]|  3^310  in  addition  to  any  professional 
engineering  positions  primarily  concerned  with  research  and  develop- 
ment and  professional  positions  in  the  physical  and  natural  sciences 
^nd  medicine  which  may  be  placed  in  these  grades,  and  in  ad<lition  to 
:U0  administrative  law  judge  positions  under  section  3105  of  this  title 
which  may  be  i)laced  in  GS-16  and  9  such  positions  which  may  be 
placed  in  GS-IT)  which  may  be  placed  in  GS-16,  17,  and  18  at  any 
one  time.  However,  under  this  autliority,  not  to  exceed  25  percent  of 
the  aggregate  iiumber  may  be  placed  in  GS-17  and  not  to  exceed  12 
percent  of  the  aggregate  number  may  be  )>laced  in  GS-18.  A  position 
may  be  placed  in  GS-16,  17,  or  18  only  by  action  of,  or  after  prior 
approval  of,  by  a  majority  of  the  Civil  Service  Commissioners. 

§  5314.  Positions  at  level  III 

Level  TIT  of  the  Executive  Schedule  applies  to  the  following  posi- 
tions, for  which  the  annual  rate  of  basic  pay  shall  be  the  rate  deter- 
mined with  respect  to  such  level  under  chapter  11  of  title  2,  as  adjusted 
bv  section  5381  of  this  title : 

(1)  *  *  - 

^;:  :!;  >;:  :;:  #  *  * 

{GO)  Chairinan.,  National  Credit  Vnion  Administration  Board. 
§  5315.  Positions  at  level  IV 

Level  IV  of  the  Elxecutive  Schedule  applies  to  the  following  posi- 
tions, for  which  the  annual  rate  of  basic  pay  shall  be  the  rate  deter- 
mined with  respect  to  such  level  under  chapter  11  of  title  2,  as  adjusted 
by  section  5318  of  this  title  : 

******* 

(2)  Repealed.  Pub.  L.  89-670,  §  10(e),  Oct.  15, 1966, 80  Stat.  948. 
(8)  Deputy  Administrator  of  General  Services. 

(4)  Associate  Administrator  of  the  National  Aeronautics  and 
Space  Administration. 

u.  .>-  ;•;  ;!;  ^  ^  ^ 

(93)  [Administrator  of  the]  Mcmhers,  National  Credit  Union 
Administration  Board  {2). 

:;:  *  *  *  *  *  * 

Sfx'tiox  106  OF  THE  Baxk  IIoldixc;  Company  Act 
Amendments  of  1970 

Sec.  106.  (a)   *  *  * 

(b)  (/)  A  bank  shall  not  in  any  manner  extend  cix^dit,  least^  or  sell 
l)roperty  of  any  kind,  or  furnish\any  service,  or  fix  or  vaiy  the  con- 
sideration for  anv  of  the  foregoing,  on  the  condition  or  requirement— - 

i;(l)](.l)"that  the  customer  shall  obtain  some  additional  credit, 
property,  or  service  from  such  bank  other  than  a  loan,  discount, 
deposit,  or  tiiist  service; 
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t(2)]  (5)  tliat  the  customer  shall  obtain  some  additional  credit, 
property,  or  service  from  a  bank  holding  company  of  such  bank, 
or  from  any  other  subsidiary  of  such  bank  holding  company ; 

C(3)](^)  tl^^t  the  customer  provide  some  additional  credit, 
property,  or  service  to  such  bank,  other  than  those  i^elated  to  and 
usually  provided  in  connection  with  a  loan,  discount,  deposit,  or 
trust  service ; 

[(4)](/>>)  that  the  customer  provide  some  additional  credit, 
property,  or  service  to  a  bank  holding  company  of  such  bank,  or  to 
any  other  subsidiary  of  such  bank  holding  company;  or 

C(5)D(^)  that  the  customer  shall  not  obtain  some  other  credit, 
property,  or  service  from  a  competitor  of  such  bank,  a  bank  hold- 
ing company  of  such  bank,  or  any  subsidiary  of  such  bank  hold- 
ing compan3^  other  than  a  condition  or  requirement  that  such 
bank  shall  reasonably  im^wse  in  a  ci-edit  transaction  to  assure  tlie 
soundness  of  tlie  credit. 
The  Board  may  by  regulation  or  order  permit  such  exceptions  to  the 
foregoing  prohibition  as  it  considers  will  not  be  contrary  to  the  pur- 
poses of  this  section. 

(2)  (A)  No  hank  which  maintains  a  correspondent  account  in  the 
name  of  another  hank  shall  make  an  extension  of  credit  to  an  executive 
officer  or  director  of^  or  to  any  person  who  directly  or  indirectly  or 
acting  through  or  in  concert  with  one  or  more  persons  owns,  co^itrols, 
or  has  the  po^oer  to  vote  more  than  10  per  centum  of  any  class  of  voting 
securities  of,  such  other  hank  unless  such  extension  of  credit  is  made 
on  suhstantially  the  same  terms,  ineJuding  interest  rates  and  collateral 
as  those  prevailing  at  the  time  for  comparable  transactions  with  other 
persons  and  does  not  involve  more  than  the  normal  risk  of  repayment 
oi'  present  other  unfavorable  features. 

(B)  No  bank  shall  open  a  co-respondent  account  at  another  bank 
lohile  such  hank  has  outstanding  an  extension  of  credit  to  an  executive 
officer  or  director  of,  or  other  person  who  directly  or  indirectly  or  act- 
ing through  or  in  concert  loith  one  or  more  persons  owns,  controls,  or 
has  the  power  to  vote  more  than  10  per  centum  of  any  class  of  voting 
securities  of,  the  bank  desiring  to  open  the  account,  unless  such  exten- 
sion of  credit  was  made  on  suhstantially  the  same  terms,  including 
interest  rates  aiul  collateral  as  those  prevailing  at  the  time  for  com- 
parable transactions  with  other  persons  and  does  not  involve  more  than 
the  noimial  risk  of  repayment  or  present  other  unfavorable  features. 

(C)  No  bank  which  maintains  a  correspondent  account  at  another 
bank  shall  moke  an  extension  of  credit  to  an  executive  officer  or  direc- 
tor of,  or  to  any  person  who  directly  or  Indirectly  acting  through  or  in 
concert  with  one  or  more  persons  owns,  controls,  or  has  the  power  to 
vote  more  than  10  per  centum  of  any  class  of  voting  sec-urities  of,  such 
other  hank,  unless  such  extenslmi  of  credit  Is  made  on  suhstantially  the 
same  terms,  including  interest  rates  ami  collateral  as  those  prevailing 
at  the  time  for  comparable  fransactlans  with  other  persons  and  does 
not  Involve  more  than  the  normal  risk  of  repayment  or  present  other 
unfavorable  features. 

(/>)  No  hank  which  has  outstanding  an  extension  of  credit  to  an 
executive  officer  or  director  of,  or  to  any  person  who  directly  or  in- 
directly or  acting  through  or  in  concert  with  one  or  more  persons  &ions, 
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controls^  or  has  the  poioer  to  vote  moTC  than  10  per  centum  of  any  class 
of  voting  securities  of^  another  hank  shall  open  a  correspondent  ac- 
count at  such  other  bank,  unless  such  extension  of  credit  was  made  on 
suhstantlaUy  the  same  terms,  including  interest  rates  and  collateral  as 
those  prevailing  at  the  time  for  comparahle  transactions  with  other 
persons  and  does  not  involve  more  than  the  normal  risk  of  repayment 
or  present  other  unfavorable  features. 

{E)  For  purposes  of  this  paragraph,  the  term  '•extension  of  credif 
shall  have  the  same  meaning  given  it  in  section  23A  of  the  Federal 
Reserve  Act  and,  the  term  ^''executive  officer''  shall  have  the  same  mean- 
ing given  it  under  section  22 {g)  of  the  Federal  Reserve  Act. 

(F)  (i)  Any  hank  tohich  violates  or  any  officer,  director,  employee, 
agent,  or  other  person  participating  in  the  conduct  of  the  affairs  of 
such  hank  who  violates  any  provision  of  sections  106 (h)  (2)  (A) 
through  106{h)  (2)  (E)  of  this  section,  shall  forfeit  and  pay  a  civil 
penalty  of  not  more  than  $1,000  per  day  for  each  day  during  which 
such  violation  continues.  The  penalty  shall  he  assessed  and  collected 
hy  the  GomptroUer  of  the  Currency  in  the  case  of  a  nationcd  hank, 
the  Board  in  the  case  of  a  State  member  hank,  or  the  Federal  Deposit 
Insuraiu-e  Corporation  in  the  case  of  an  insured  nonmemher  State 
hank,  by  written  notice.  As  used  in  this  section,  the  tei^n  '"''violates'''' 
includes  without  any  limitation  any  action  {alone  or  with  another  or 
pthers)  for  or  toward  causing,  bringing  about,  participating  in, 
counseling,  or  aiding  or  abetting  a  violation. 

(ii)  In  determining  the  amount  of  the  penalty  tJie  Comptroller  of 
the  Currency,  the  Board  or  the  Federal  Deposit  Insurance  Corpora- 
tio7u  as  the  case  may  he,  shall  take  into  account  the  appropf^iateness  of 
the  peivalty  with  respect  to  the  size  of  tJie  financial  resources  and  good 
faith  of  the  hank  or  person  charged,  the  gravity  of  the  violation,  the 
history  of  jyrevious  violations,  and  such  other  matters  as  just'ice  may 
require. 

{Hi)  The  hank  or  person  assessed  shall  be  afforded  an  opportunity 
for  agency  hearing,  upon  request  made  within  ten  days  after  issuance 
of  the  notice  of  assessment.  In  such  hearing,  all  issues  shall  he  deter- 
mined on  the  record  pursuant  to  section  55 If.  to  title  5,  United  States 
Code.  The  agency  determination  shall  he  made  hy  final  order  lohich  may 
he  reviewed  only  as  irrovided  in  subsection  (iv).  If  no  hearing  is 
requested  as  herein  provided,  the  assessment  shall  constitute  a  final  and 
unappealable  order. 

{iv)  Any  bank  or  person  against  whom  an  order  imposing  a  civil 
money  penalty  ha.s  been  entered  after  agency  hearing  under  this  sec- 
tion may  obtain  review  by  the  United  States  court  of  appeals  for  the 
circuit  in  which  the  home  office  of  the  hank  is  located,  or  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  hy  filing 
a  notice  of  appeal  in  such  court  within  ten  days  from  the  date  of  such 
order,  and  si.multaneousl y  sending  a  copy  of  such  notice  hy  registered, 
or  certip'd  mail  to  the  Comptroller  of  the  Cui^mey,  the  Board  or  the 
Federal  Deposit  Insurance  Corporation,  as  the  case  may  he.  The 
Comptroller  of  the  Currency,  the  Board  or  the  Federal  Deposit  In- 
surance Corporation,  a,s  the  case  may  he,  shall  promptly  certify  and, 
fie  in  such  court  the  record  upon  which  the  penalty  was  imposed,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  The  fndings 
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of  the  CoTnptroUer  of  the  Currency^  the  Board  or  the  Federal  Deposit 
Insurance  Corporation^  as  the  case  may  he,  shall  he  set  aside  if  found 
to  he  unsupported  hy  suhstantial  evidence  as  provided  hy  section  706 
{2)  {E)  of  title  5,  United  States  Code. 

{v)  If  any  hank  or  person  fails  to  pay  an  assessment  after  it  lias 
hecome  a  final  and  uiuvppeaiahle  order,  or  after  the  court  of  appeals 
has  entered  final  judgment  in  facor  of  the  agency,  the  C omptroller 
of  the  Currency,  the  Board  or  the  Federal  Deposit  Insurance  Corpora- 
tion, as  the  case  may  he,  shall  refer  the  matter  to  the  Attorney  Gen- 
eral, loho  shall  recover  the  amount  assessed  hy  action  in  the  a/ppropriate 
United  States  district  court.  In  such  action  the  validity  and  ap- 
propriateness of  tlie  fmal  order  imposing  the  penalty  shall  not  he 
suhject  to  review. 

(vi)  The  Comptroller  of  the  Currency,  the  Board  and  the  Federal 
Deposit  Insurance  Corporation  shall  promulgate  regulations  estab- 
lishing procedures  necessary  to  implement  this  section. 

{vii)  All  penalties  collected  under  authority  of  this  section  shall 
he  covered  into  the  Treasuiy  of  the  United  States. 

(G)  (i)  Each  executive  officer  and  each  stockholder  of  record  who 
directly  07'  indirectly  owns,  controls,  or  has  the  power  to  vote  more 
than  10  per  centum  of  any  class  of  voting  securities  of  an  insured 
hank  shall  make  a  written  report  to  the  hoard  of  directors  of  such 
hank  for  any  year  during  ichich  such  executive  officer  or  shareholder 
lias  outstanding  an  extensi&n  of  credit  from  a  hank  which  maintains  a 
correspondent  account  in  the  name  of  such  hanJc.  Such  report  shall 
include  the,  folloioing  information: 

{!)  the  maximum  amount  of  indehtedness  to  the  hank  maintain- 
ing the  correspondent  account  duHng  such  year  of  {a)  such  exec- 
utive officer  or  stockholder  of  record,  (h)  each  company  con- 
trolled hy  such  executive  officer  or  stockholder,  or  {c)  each  polit- 
ical or  campaign  committee  the  funds  or  services  of  which  will 
benefit  such  executive  ofjrcer  or  stockholder,  or  which  is  controlled 
by  su^h  executive  officer  or  stockholder; 

(2)  the  amount  of  indehtedness  to  the  hank  maintaining  the  cor- 
respondent account  outstanding  as  of  a  date  not  more  than  ten 
days  prior  to  the  date  of  filing  of  such  report  of  (a)  such  executive 
officer  or  stockholder  of  record,  (h)  each  company  controlled  by 
such  executive  officer  or  stockholder,  or  (c)  each  political  or 
campaign  committee  the  funds  or  services  of  which  loill  benefit 
such  executive  officer  or  stockholder; 

(3)  the  range  of  interest  rates  charged  on  such  indebtedness  of 
such  executive  officer  or  stockholder  of  record ;  and 

(4-)  the  terms  and  conditions  of  such  indebtedness  of  such  exec- 
utive officer  or  stockholder  of  record. 

(ii)  Ea-ch  insured  hank  shall  compile  the  reports  ffled  pursuant  to 
suhparagraph  (G)  (?)  and  forward  such  compilation  to  the  Comp- 
troller of  the  Currency  in  the  case  of  a  national  hank,  the  Board  in 
the  case  of  a  Stafe  member  hank,  and  the  Federal  Deposit  Insurance 
Corporation  in  the  case  of  an  insured  nonmemher  State  hank. 

(Hi)  Each  insured  hank  shall  include  in  the  report  required  to  be 
made  under  suhsection  (k^  (I)  of  the  Federal  Deposit  Inmran-ce  Act 
{12  U.S.C.  1817 {k){l))  a  list  by  name  of  each  executive  officer  or 
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stockholder  of  r^ecord  who  directly  or  'mdrrccfly  owns,  controls,  or  has 
the  power  to  vote  more  than  10  per  centum  of  any  class  of  voting 
securities  of  the  bank  irho  files  inform-ation.  required,  by  subparagraph 
{G){i)  and  the  aggregate  amount  of  all  extensions  of  credit  by  cor- 
respondent banks  to  such  executive  officers  or  stockholders  of  record, 
any  company  controlled  by  such  executive  officers  or  stockholders,  and 
any  political  or  campaign  committee  the  funds  or  services  of  which 
will  benefit  such  executive  oncers  or  stockholders,  or  which  is  con- 
trolled by  such  executive  officer's  or  stockholders. 


ACT  OF  AIARCH  9,  1933 

AN  ACT  To  provide  relief  in  the  existing  national  emergency  in  banking, 
and  for  other  puriroses 


TITLE  I 

4:  4:  H:  H:  *  *  4: 

Sec.  4.  {a)  In  order  to  provide  for  the  safer  and  more  effective  oper- 
ation of  the  National  Banking  System  and  the  Federal  Keserve 
System,  to  preserve  for  the  people  the  fnll  benefits  of  the  currency 
provided  for  by  the  Congress  through  the  National  Banking  System 
and  the  Federal  Keserve  System,  and  to  relieve  interstate  connnerce 
of  the  burdens  and  obstructions  resulting  from  the  receipt  on  an 
unsound  or  unsafe  basis  of  deposits  subject  to  withdrawal  by  check, 
during  such  emergency  period  as  the  President  of  the  United  States 
by  proclamation  may  prescribe,  no  member  bank  of  the  Federal 
Reserve  System  shall  transact  any  banking  business  except  to  such 
extent  and  subject  to  such  regulations,  limitations  and  restrictions  as 
may  be  precribed  by  the  Secretary  of  the  Treasury,  with  the 
approval  of  the  President.  Any  individual,  partnership,  corporation, 
or  association,  or  any  director,  officer  or  employee  thereof,  violating 
any  of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
dimeanor  and,  upon  conviction  thereof,  shall  be  fined  not  more  than 
$10,000  or,  if  a  natural  person,  may,  in  addition  to  such  fine,  be 
imprisoned  for  a  term  not  exceeding  ten  years.  Each  day  that  any 
such  violation  continues  shall  be  deemed  a  separate  offense. 

{b)  In  the  event  of  natural  calamity,  riot,  insurrection,  war,  or 
other  emergency  conditions  occurring  in  any  State  whether  caused  by 
acts  of  nature  or  of  man,  the  Comptroller  of  the  Cwrency  may  desig- 
nate by  proclamation  any  day  a  legal  holiday  for  the  national  banking 
associatimis  located  i?i  that  State,  hi  the  event  that  the  emergency 
conditions  affect  only  part  of  a  State,  the  Connptroller  of  the  Currency 
may  designate  the  part  so  affetced  and  may  proclaim  a  legal  holiday 
for  the  national  banking  associations  located  in  that  affected  2>art.  In 
the  event  that  a  State  or  a  State  official  authorized  by  law  designates 
any  day  as  a  legal  holiday  for  either  emergency  or  ceremonial  reasons 
for  all'banks  chartered  by  that  State  to  do  busi7iess  within  that  State, 
that  same-  day  shall  be  a  legal  holiday  for  all  national  banking  associ- 
ations chartered  to  do  business  within  that  State  unless  the  Comp- 
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troll^r  of  the  Cw^ency  shall  hy  icritteii  order  pemiit  all  national 
hanking  associations  located  in  that  State  to  remain  open.  For  the 
purposes  of  this  subsection  the  term  '''State''''  includes  any  State,  the 
District  of  Columbia,  the  Coni/nonwealth  of  Puerto  Rico,  or  any 
territory,  dependency,  or  insular  possession  of  the  United  States. 


TITLE  III 


Sec.  802.  (a)  Notwithstandinof  any  otlier  provision  of  law,  whether 
relatin<j  to  restriction  uj)on  tlie  payment  of  dividends  u])on  capital 
stock  or  otherwise,  the  holders  of  such  preferred  stock  shall  be  entitled 
to  receive  such  cumulative  dividends  [at  a  rate  not  exceeding  6  per 
centum  per  annum]  and  shall  have  such  voting  and  conversion  rights 
and  such  control  of  management,  and  such  stock  shall  be  subject  to 
retirement  in  such  manner  and  upon  such  conditions,  as  may  be 
provided  in  the  articles  of  association  with  the  approval  of  the  Comp- 
troller of  the  Currency.  The  holders  of  such  preferred  stock  shall  not 
be  held  individually  responsible  as  such  holders  for  any  debts,  con- 
tracts, or  engagements  of  such  association,  and  shall  not  be  liable  for 
assessments  to  restore  impairments  in  the  capital  of  such  association 
as  now  ])rovided  by  law  with  reference  to  holders  of  common  stock. 

(b)  Xo  dividends  shall  be  declared  or  paid  on  common  stock  until 
the  cumulative  dividends  on  the  preferred  stock  shall  have  been  paid 
in  full;  and.  if  the  association  is  placed  in  voluntary  liquidation  or  a 
conservator  or  a  receiver  is  appointed  therefor,  no  payments  shall  be 
made  to  the  holders  of  the  common  stock  until  the  holders  of  the 
preferred  stock  shall  have  been  paid  in  full  the  par  value  of  such  stock 
plus  all  accumulated  dividends. 


Section  1  of  the  Act  of  September  28, 1962 

AN  ACT  To  place  authority  over  the  trust  powers  of  national  banks  in  the 
Comptroller  of  the  Currency 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  (a)  the  Comp- 
troller of  the  Currency  shall  be  authorized  and  emjjowered  to  grant 
by  special  permit  to  national  banks  applying  therefor,  when  not  in 
contravention  of  State  or  local  law,  the  right  to  act  as  trustee,  executor, 
administrator,  registrar  of  stocks  and  bonds,  guardian  of  estates,  as- 
signee, receiver,  committee  of  estates  of  lunatics,  or  in  any  other  fiduci- 
ary capacity  in  which  State  banks,  trust  companies,  or  other  corpora- 
tions which  come  into  competition  with  national  banks  are  permitted 
to  act  under  the  laws  of  the  State  in  which  the  national  bank  is  located, 

(b)   *  *  * 

{k)  In  addition  to  the  authority  conferred  hy  other  law.  if.  in  the 
opinion  of  the  Comptroller  of  the  Curren/'y.  a  national  hanking  asso- 
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ciation  is  unlawfully  or  unsoumlly  exercising,  or  has  unlawfully  or 
unsourully  exercised,  or  has  failed  for  a  period  of  five  consecutive  years 
to  exercise,  the  powers  granted  hy  this  section  or  otherioise  fails  or 
has  failed  to  comply  with  the  requirements  contained  therein,  the 
Comptroller  may  issue  and  serve  upon  the  association  a  notice  of  intent 
to  revoke  the  authority  of  the  association  to  exercise  the  powers 
granted  hy  this  section..  The  notice  shall  contain  a  statement  of  the 
facts  constituting  the  alleged  unlawful  or  unsound  exercise  of  powers, 
or  failure  to  exercise^  pawners,  or  failure  to  comply,  and  shall  fix  a 
time  and  place  at  which  a  hearing  will  be  held  to  determine  whether 
an  order  revoking  authority  to  exercise  such  poivers  should  issue 
against  the  associatio7i.  Such  hearing  shall  he  conducted  in  accordance 
toith  the  provisions  of  suhsection  (h)  of  section  8  of  the  Federal 
Deposit  Insurance  Act  {12  U.S.C.  1818),  as  amended,  and  subject 
to  judicial  revieio  as  therein  provided,  and  shall  he  fixed  for  a  date 
not  earlier  than  thirty  days  nor  later  than  sixty  days  after  service  of 
such  notice  unless  an  earlier  or  later  date  is  set  hy  the  Comptroller 
at  the  request  of  any  association  so  served.  Unless  the  association  so 
served  shall  appear  at  the  hearing  hy  a  duly  authorized  representative, 
it  shall  be  deemed  to  have  consented  to  the  issuance  of  the  revocation 
order.  In  the  event  of  such  consent,  or  if  upon  the  record  made  at  any 
such  hearing,  the  Comptroller  shall  find  that  any  allegation  specified 
in  the  ^lotice  of  charges  has  been  established,  the  Comptroller  may 
issue  and  serve  upon  the  association  an  order  prohibiting  it  from 
accepting  any  new  or  additional  trust  accounts  and  revoking  authority 
to  exercise  any  and  all  powers  granted  hy  this  section,  except  that  such 
order  shall  permit  the  association  to  continue  to  service  all  previously 
accepted  ti^st  accounts  pending  their  expeditious  divestiture  or  termi- 
nation. A  revocation  order  shall  become  effective  not  earlier  than  the 
expiration  of  thirty  days  after  service  of  such  order  upon  the  associa- 
tion so  served  {except  in  the  case  of  a.  revocation  order  issued  upon 
consent,  which  shall  become  effective  at  the  time  specified  therein), 
and  shall  remain  effective  and  enforceable,  except  to  such  extent  as 
it  is  stayed,  modified,  terminated,  or  set  aside  by  action  of  the  Comp- 
troller or  a  reviewing  court. 

Section  2  of  the  Act  of  August  17,  1950 

AN  ACT  To  provide  for  the  conversion  of  national  banking  associations  into  and 
their  merger  or  consolidation  with  State  banks,  and  for  other  purposes. 


CONVERSION   OF  NATIONAL  BANK   INTO  AND  MERGER  OR 
CONSOLIDATION  WITH   STATE  BANK:   PROCEDURE 

Sec  2.  A  national  banking  association  may,  by  vote  of  the  holders 
of  at  least  two-thirds  of  each  class  of  its  capital  stock,  convert  into, 
or  mer^e  or  consolidate  with,  a  State  bank  in  the  same  State  in  which 
the  national  banking  association  is  located,  under  a  State  cliarter,  in 
the  following  manner : 

(a)   *  *  * 
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(b)  A  shareholder  of  a  national  banking  association  who  votes 
against  the  conversion,  merger,  or  consolidation,  or  who  has  given 
notice  in  writing  to  the  bank  at  or  prior  to  such  meeting  that  he  dissents 
from  the  plan,  shall  be  entitled  to  receive  in  cash  the  value  of  the 
shares  held  by  him,  if  and  when  the  conversion,  merger,  or  consolida- 
tion is  consummated,  upon  written  request  made  to  the  resulting  State 
bank  at  any  time  before  thirty  days  after  the  date  of  consummation 
of  such  conversion,  merger,  or  consolidation,  accompanied  by  the  sur- 
render of  his  stock  certificates.  The  value  of  such  shares  shall  be 
determined  as  of  the  date  on  which  the  shareholders'  meeting  was  held 
autliorizing  the  conversion,  merger,  or  consolidation,  by  a  committee 
of  three  pei-sons,  one  to  be  selected  by  [unanimous]  majonty  vote  of 
the  dissenting  shareholders  entitled  to  receive  the  value  of  their  shares, 
one  by  the  directors  of  the  resulting  State  bank,  and  the  third  by  the 
two  so  chosen.  The  valuation  agreed  upon  by  any  two  of  three  ap- 
praisers thus  chosen  shall  govern;  but,  if  the  value  so  fixed  shall  not 
be  satisfactory  to  any  dissenting  shareholder  who  has  requested  pay- 
ment as  provided  herein,  such  shareholder  may  within  five  days  after 
being  notified  of  the  appraised  value  of  his  shares  appeal  to  the 
Comptroller  of  the  Currency,  who  shall  cause  a  reappraisal  to  be  made, 
which  shall  be  final  and  binding  as  to  the  value  of  the  share  of 
the  appellant.  If,  within  ninety  days  from  the  date  of  consummation 
of  the  conversion,  merger,  or  consolidation,  for  any  reason  one  or  more 
of  the  appraisers  is  not  selected  as  herein  provided,  or  the  appraisers 
fail  to  determine  the  value  of  such  shares,  the  Comptroller  shall  upon 
written  request  of  any  interested  party,  cause  an  appraisal  to  be  made. 
Avhich  shall  be  final  and  binding  on  all  parties.  The  expenses  of  the 
Comptroller  in  making  the  reappraisal,  or  the  appraisal  as  the  case 
may  be,  shall  be  paid  by  the  resulting  State  bank.  Tlie  plan  of  conver- 
sion, merger,  or  consolidation  shall  ]3rovide  the  manner  of  disposing  of 
the  shares  of  the  resulting  State  bank  not  taken  by  the  dissenting 
shareholders  of  the  national  banking  association. 


Section  345  of  the  Banking  Act  of  1935 

Sec.  345.  If  anv  pait  of  the  capital  of  a  national  bank.  State  member 
bank,  or  bank  applying  for  membership  in  the  Federal  Reserve  System 
consists  of  preferred  stock,  the  determination  of  whether  or  not  the 
capital  of  such  bank  is  impaired  and  the  amount  of  such  im])airment 
shall  be  based  upon  the  par  value  of  its  stock  even  though  the  amount 
which  the  holders  of  such  preferred  stock  shall  be  entitled  to  receive 
in  the  event  of  retirement  or  liquidation  shall  be  in  excess  of  the  par 
walue  of  such  preferred  stock.  If  any  such  bank  or  trust  company  shall 
have  outstanding  any  capital  notes  or  debentures  of  the  type  which  the 
Reconstruction  P^inance  (Corporation  is  authorized  to  purchase  pui-su- 
ant  to  the  provisions  of  section  304  of  the  I^mergency  Banking  and 
Bank  Conservation  Act,  approved  March  9,  1933,  as  amended,  the 
capital  of  such  bank  may  be  deemed  to  be  unimpaired  if  the  sound 
value  of  its  assets  is  not  less  than  its  total  liabilities,  including  capi- 
tal stock;  but  excluding  such  capital  notes  or  debentures  and  any  obli- 
gations of  the  bank  exi^ressly  subordinated  thereto.  Notwithstanding 
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any  other  provision  of  law,  the  holdere  of  preferred  stock  issued  by  a 
national  banking  association  pursuant  to  the  provisions  of  the  Emer- 
gency Banking  and  Bank  Conservation  Act,  approved  March  9,  1933, 
as  amended,  shall  be  entitled  to  receive  such  cumulative  dividends 
[at  a  rate  not  exceeding  six  per  centum  per  annum]  on  the  purchase 
price  received  by  the  association  for  such  stock  and,  in  the  event  of 
the  retirement  of  such  stock,  to  receive  such  retirement  price,  not  in 
excess  of  such  purchase  price  plus  all  accumulated  dividends,  as  may 
be  provided  in  the  articles  of  association  with  the  approval  of  the 
Comptroller  of  the  Currency.  If  the  association  is  placed  in  voluntary 
liquidation,  or  if  a  conservator  or  a  receiver  is  appointed  therefor,  no 
payment  shall  be  made  to  the  holders  of  common  stock  until  the  hold- 
ers of  preferred  stock  shall  have  been  paid  in  full  such  amount  as 
may  be  provided  in  the  articles  of  association  with  the  approval  of 
the  Comptroller  of  the  Currency,  not  in  excess  of  such  purchase  price 
of  such  preferred  stock  plus  all  accumulated  dividends. 


PUBLIC  LAW  94-222 
An  act  to  extend  the  State  Taxation  of  Depositories  Act 

*  *  *  il;  *  *  * 

Sec.  3.    (a)   *  *  * 

(c)(1)  Section  167(a)  of  the  Truth  in  Lending  Act  (15  U.S.C. 
1666f)  is  amended  by  inserting  "(1)"  immediately  after  "(a)"  and 
by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(2)  No  seller  in  any  sales  transaction  may  impose  a  surcharge  on 
a  cardholder  who  elects  to  use  a  credit  card  in  lieu  of  payment  by 
cash,  check,  or  similar  means.". 

[(2)  The  amendment  made  by  paragraph  (1)  shall  cease  to  be 
effective  upon  the  expiration  of  three  years  after  the  date  of  enactment 
of  this  Act.] 


ADDITIOXAL  VIEAVS  OF  MR.  ST  GERMAIN 

This  lefrislation  did  not  arrive  solely  by  way  of  Calhoun,  Ga.  It 
had  stops  on  the  way  at  such  scattered  points  as  San  Diego.  Calif.; 
Garden  City,  X. Y. ;  Chattanooga.  Tenn. ;  Carrizo  Springs,  Tex. ; 
Xotsaliiga,  Ala. ;  Chicago,  111.  *  *  *  all  sites  of  bank  failures  in  recent 
years. 

Few  bills  have  been  sent  to  the  floor  with  more  studies,  investiga- 
tions, hearings  and  debate  to  support  their  provisions.  Studies  of 
banking  problems  with  which  this  legislation  deals,  extend  back  more 
than  a  decade  in  the  committee.  Onr  subconmiittee  has  conducted  hear- 
ings and  investigations  in  Washington  and  in  the  field  of  the  major 
bank  failures  since  1973.  Many  of  the  provisions  of  H.R.  13471  have 
been  before  the  committee  in  various  forms  in  previous  Congresses  and 
the  markup  on  the  current  bill  extends  over  two  sessions  of  this 
Congress. 

The  end  product  is  a  good  solid  piece  of  reform  legislation  that  can, 
if  properly  administered,  mean  a  new  day  for  bank  reg-ulation  in  this 
nation.  It  clearly  emphasizes  that  bankers  and  savings  and  loan  execu- 
tives are  operating  with  other  people's  money  and  that  charters  for 
financial  institutions  are  not  franchises  to  establish  playpens  for 
insiders. 

Xo  one  suggests  that  H.R.  13471  will  solve  all  problems,  but  if  the 
regulators  will  take  these  new  powers  seriously  and  follow  the  letter 
and  spirit  of  the  statutory  guidelines,  it  is  reasonable  to  suggest  that 
the  situations  which  brought  down  U.S.  Xational  Bank,  Franklin  Xa- 
tional  Bank,  and  Hamilton  Xational  Bank  can  be  avoided  and  that 
statewide.  Rent-A-Bank  schemes  and  other  quickie  takeovei-s  can  be 
curbed.  More  importantly,  this  legislation  gives  new  emphasis  to  the 
interests  of  the  public  in  safe,  sound  and  responsive  banking  and  these 
reforms  should  do  much  to  increase  and  maintain  the  people's  con- 
fidence in  our  financial  S3'stem. 

As  the  American  Bankers  Association  is  fond  of  reminding  us, 
the  U.S.  financial  system  is  sound  and  strong.  Xo  one  seriously  ques- 
tions its  overall  stability.  But,  this  does  not  give  either  the  Congress 
or  the  Federal  supervisory  agencies  an  excuse  to  ignore  and  paper 
over  the  problems  that  do  exist  or  to  describe  every  bank  failure  as 
an  "isolated  incident." 

The  American  public  will  no  longer  buy  such  head-in-the-sand  ap- 
proaches. It  is  unrealistic  to  expect  consumers — j)eople  who  use  bank 
services — to  deluge  the  Congress  with  mail  on  this  subject  or  to  com- 
pete with  the  manufactured  "grass  roots''  expressions  of  the  Ameri- 
can Bankers  Association's  contact  banker  network.  But,  we  are  de- 
luding ourselves  if  we  under  estimate  the  public  on  these  issues.  The 
public  is  aware  and  concerned  and  awaiting  action  by  its  elected 
representatives. 
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Many  credit  Bert  Lance's  troubles  for  bringing  this  legislation  to  the 
forefront.  This  is  a  gross  exaggeration  because  Mr.  Lance  and  his 
banking  colleagues  in  Georgia  did  not  invent  insider  self  dealing  and 
this  committee  was  attempting  to  address  these  issues  before  the 
Lance  affair  became  a  long-running  show  on  the  evening  news. 

However,  it  is  fact  that  Bert  Lance  and  the  banking  practices  at 
Calhoun  National  and  the  National  Bank  of  Georgia  did  serve  a  mas- 
sive educational  purpose.  Suddenly,  the  arcane  banking  phrases  of  cor- 
respondent accounts  and  compensating  balances  appeared  on  the  front 
pages  of  the  newspapers  and  the  prime  news  slots  of  radio  and  televi- 
sion. The  public  quickly  became  aware  that  a  bank  insider — under  the 
current  state  of  the  art  of  regulation — could  pretty  well  do  wliat  he 
pleased  with  his  bank.  People  became  aware  that  banks,  despite  the 
high-sounding  ])hrases  of  the  charters,  could  be  operated  in  large  pail 
for  insiders,  rather  than  the  public. 

The  public  has  not  forgotten  these  crash  banking  courses  and  H.R. 
13471  attempts  to  make  certain  that  insider  activities  have  some  definite 
limits. 

The  committee,  in  my  opinion,  failed  to  live  up  to  the  high  stand- 
ards of  the  overall  bill  in  three  areas:  (1)  interlocking  directorships, 
(2)  holding  companies:  and  (3)  variable  rate  mortgages. 

While  the  bill  provides  important  prohibitions  against  interlocks 
among  depository  institutions,  it  fails  to  address  the  very  real  problems 
of  interlocks  between  depositoiy  and  nondepository  institutions — es- 
sentially banks  and  insurance  companies.  Efforts  to  close  the  loopholes 
in  the  Clayton  xVct  which  threaten  to  leave  these  interlocks  unchal- 
lenged— even  in  highly  anti-competitive  situations — were  defeated  in 
the  committee. 

The  closing  of  the  loopholes  was  strongly  supported  by  the  Justice 
Department,  the  Treasury  Department,  and  the  Federal  Reserve 
Board.  Both  the  Comptroller  of  the  Currency  and  the  Fedei-al  Deposit 
Insurance  Corporation  endorsed  earlier  versions  of  the  legislation 
which  contained  the  provisions  closing  the  loophole.  Despite  this  array 
of  support,  the  committee  defeated  efforts  to  assure  that  anticompeti- 
tive situations  could  be  challenged. 

The  effort  to  close  this  loophole  is  not  an  esoteric  question  of  anti- 
trust. We  are  talking  about  the  lifeline  of  housing,  community  develop- 
ment, job-producing  industries  and  the  critical  need  for  a  free  flow  of 
credit  into  these  areas.  Anticompetitive  interlocks  can  tie  up  credit 
resources,  create  unproductive  and  discriminatory  financial  decisions 
to  the  detriment  of  communities  and  the  entire  Nation.  Anticompeti- 
tive situations  stifle  opportunity  and  the  Congress  should  not  sit  idly 
by  on  this  issue. 

^  The  sad  part  about  the  situation  is  that  the  big  insurance  companies 
and  the  big  banks  have  alreadv  conceded  in  sworn  statements  that  they 
are  in  substantial  competition  with  each  other  and  that  they  do  main- 
tain interlocking  directorates. 

A  quote  from  just  one  stipulation  in  a  pending  case  illustrates  the 
point : 

All  signatories  horebv  stipulate  and  agree  that  Bank  of 
America  and  Bankers  Trust,  by  virtue  of  their  business  and 
location  of  operations,  have  been  and  are  now  competitoi-s  of 
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Prudential  in  interstate  commerce  in  the  extension  of  mort- 
gage and  real  estate  loans  and  tliat  such  competition  is  not 
insubstantial. 

But  the  insurance  companies  and  the  banks,  while  admitting  the 
facts,  tell  the  courts,  in  effect,  "Judge  we're  guilty  but  the  law  doesn't 
apply  to  us." 

So  f^r,  this  argument  is  prevailing  in  the  courts,  and  it  is  up  to  the 
Congress  to  close  the  loophole  and  end  the  favored  treatment  for  these 
giant  institutions  that  control  so  nuich  of  the  Nation's  credit. 

The  committee  also  made  a  serious  mistake  in  approving  by  a  4-vote 
margin — 24  to  30 — authorization  for  variable  rate  mortgages  where 
State  law  allows  such  instruments.  Neither  the  subcommittee  or  the 
full  committee  conducted  hearings  on  this  important  issue — an  issue 
w^hich  will  have  heavy  impact  on  consumers  all  over  this  Nation. 

While  I  must  sincerely  question  the  idea  of  shifting  the  burden  for 
inflation  to  the  homebuyer  by  allowing  lenders  to  vary  rates  during  the 
life  of  a  mortgage,  I  am  even  more  appalled  that  an  issue  of  such  mag- 
nitude would  be  undertaken — and  accepted — without  testimony,  with- 
out knowledge  of  the  ultimate  impact,  and  without  assuring  consumers 
of  necessaiy  protections.  The  House  should  have  an  opportunity  to 
corre^^t  the  committee's  error. 

The  committee  also  missed  a  great  opportunity  to  provide  long  over- 
due repairs  to  the  Bank  Holding  Company  Act.  We  did  stop  bank 
holding  company  raids  on  independent  insurance  agents,  but  we  should 
have  done  more. 

Particularly,  the  committee  should  have  retained  provisions  that 
would  have  given  the  Federal  Reserve  a  stronger  anticompetitive  test 
on  acquisition  of  banks  by  holding  companies  and  provided  greater 
procedural  safeguards  for  the  public  and  small  businessmen  threatened 
by  holding  company  takeovers. 

Today  holding  companies  control  more  than  two-thirds  of  the  Na- 
tion's banking  assets  and  in  some  States  one  or  two  holding  companies 
are  dominating  the  financial  scene.  It  is  time  for  the  Congress  to  pro- 
vide strong  guidelines  for  the  regulation  of  these  institutions  and  to 
prevent  them  from  swallowing  up,  willy  nilly,  small  businesses  and 
independent  banks. 

Despite  these  three  major  areas  where  the  committee  fell  short,  H.R. 
13471  is  a  very  good  piece  of  legislation,  well  worth  the  year-long  effort 
to  bring  it  to  the  floor.  It  addresses  the  public's  demand  for  action  in  an 
area  the  Congress  has  too  long  ignored. 

Fernand  J.  St  Germain. 


ADDITIONAL  VIEWS  OF  CONGRESSMAN  FRANK  ANNUN- 
ZIO  ON  H.R.  13471  THE  FINANCIAL  INSTITUTIONS 
REGULATORY  REFORM  ACT 

Although  I  voted  favorably  to  report  H.R.  13471,  I  stand  in  total 
opposition  to  an  amendment  to  title  XVII  allowing  federally  char- 
tered savings  and  loans  to  offer  variable  rate  mortgages  in  States 
where  State  chartered  savings  and  loans  currently  offer  these  alterna- 
tive mortgage  instruments. 

This  amendment  is  in  total  disregard  to  the  best  interest  of  our  Na- 
tion's consumers  and  homebuyers.  If  passed  into  law,  this  will  surely 
result  in  higher  interest  rates  and  cause  great  uncertainty  and  confu- 
sion to  borrowers. 

The  Variable  Rate  Mortgage  (VRM)  is  the  most  controversial  of 
several  loan  plans  springing  up  across  the  country,  which  are  com- 
monly referred  to  as  Alternative  Mortgage  Instruments  (AMIs). 
A^^iile  I  support  some  of  these  plans,  specifically  the  Graduated  Mort- 
gage Payment  loan  (GPM)  and  the  Reverse  Annuity  Mortgage 
(RAM),  I  do  not  believe  that  the  VRM  contains  the  consumer  bene- 
fits these  other  plans  offer. 

In  defining  the  VRM,  many  of  the  problems  in  the  loan  plan  become 
readily  apparent.  A  VRM  is  a  loan  by  which  the  interest  rate  changes 
periodically  to  reflect  changes  in  the  money  market.  The  interCvSt  rate 
is  tied  to  some  reference  index  that  corresponds  money  changes,  so 
future  payments  are  not  known  at  the  time  the  loan  is  originated. 

Theoretically,  the  interest  rate  can  go  either  up  or  down.  However, 
the  truth  is  that  interest  rates  have  been  climbing  steadily  for  the  past 
25  yeai-s  and  there  is  little  or  no  evidence  this  trend  will  be  revei-sed. 
In  1950,  the  interest  rate  on  a  home  mortgage  rounded  out  at  about  4 
percent.  By  the  early  1960's,  the  prevailing  rate  was  fast  approaching 
6  percent.  By  1970,  the  rate  had  reached  Syo  percent.  And  today's  in- 
terest rates  on  homes  are  approaching  10  percent  in  most  parts  of  the 
country. 

Consider  the  homeowner  who  opted  for  a  VRM  in  1950,  had  they 
been  available  at  that  time,  compared  to  a  homeowner  who  chose  the 
standard  fixed  rate  mortgage.  Further  assume  that  both  parties  had 
not  sold  their  homes  but  were  still  paying  on  a  30-yoar  mortgage.  The 
homeowner  with  the  fixed  rate  would  still  be  paying  4-percent  inter- 
est, while  the  homeowner  who  opted  for  a  VRM  would  be  paying  two 
and  one  half  times  as  much  in  interest. 

Of  course.,  it  is  not  veiy  probable  that  we  will  experience  as  dramatic 
an  increase  in  interest  rates  in  the  next  two  decades.  But,  even  a  slight 
increase  in  the  rate  means  a  hefty  price  increase  for  consumers  and 
represents  a  tremendous  profit  for  the  thrift  institutions. 

I  do  realize  the  need  for  alternative  mortgage  instnmients  in  our 
country,  for  the  benefit  of  the  thrift  institutions  and  consumers  alike. 
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Consumers  have  expressed  a  great  deal  of  interest  in  some  of  the  plans, 
especially  the  GMP  and  the  RAM.  GPM  loans  are  designed  with  the 
young  homeowner  in  mind  and  allow  the  monthly  payments  to  rise  in 
accordance  to  raises  in  the  young  homeowner's  income.  Both  the  rate 
of  increase  and  the  interest  rate  are  fixed  throughout  the  life  of  the 
loan.  This  type  of  loan  would  allow  an  estimated  two  and  one  half 
million  yomig  couples  to  buy  homes  now. 

Of  even  greater  interest  to  a  wide  segment  of  our  population  is  the 
RAM,  which  allows  the  older  homeowner  to  draw  a  monthly  check 
based  on  the  equity  of  their  home  without  being  forced  to  sell.  As 
property  taxes  spiral,  many  older  Americans  cannot  afford  to  continue 
living  in  homes  they  have  bought  and  paid  for  in  fidl. 

H.R.  12052,  the  American  Dream  Act,  would  allow  federally  char- 
tered savings  and  loans  to  offer  GPMs  and  RAMs.  This  legislation  has 
been  co-sponsored  by  16  members  of  the  Banking  Committee  and  I 
feel  it  is  the  appropriate  vehicle  to  initiate  a  wider  use  of  AMIs.  This 
legislation  would  allow  the  two  plans  that  consumers  have  shown  the 
greatest  interest  in  being  made  available  on  a  wider  scale.  Consumers 
are  eager  to  tiy  alternative  mortgage  plans.  A  recent  sui-vey  on  AMIs 
showed  that  87  i>ercent  of  the  people  surveyed  want  AMIs  instead  of 
being  limited  to  the  convent  ional  fixed  payment  type  system.  However, 
when  the  survey  broke  down  the  consmner  reaction  to  each  type  of 
AMI,  a  different  picture  emerged.  Some  82  percent  of  those  surveyed 
indicated  they  did  not  favor  the  VRM.  And  countless  consumer,  labor 
and  civil  rights  groups  have  actively  opposed  VRMs. 

Another  problem  occurs  in  defining  VRMs.  As  already  stated,  the 
interest  rate  is  determined  b}'^  "some  reference  index"  that  reflects 
changes  in  the  money  market.  What  this  index  is  would  presumably 
be  left  to  the  individual  financial  institution.  This  means  that  the 
market  index  would  vary  not  only  from  State  to  State  but  from  thrift 
institution  to  institution.  This  would  surely  add  to  the  already  large 
problems  of  relating  the  technicalities  of  VRMs  to  consumei^s.  With 
all  other  problems  put  aside,  and  there  are  many,  tliis  uncertainty 
alone  warrants  careful  consideration. 

For  VRMs  to  be  acceptable  to  consumers,  they  mus""  contain  substan- 
tial consmner  safeguards.  This  is  true  of  all  AMIs,  but  is  most  vital  in 
the  case  of  the  VRM.  For  the  VRISI,  the  consumer  safeguards  should 
be  specific  and  detailed.  As  the  amendment  stands,  it  calls  for  some 
safeguards  but  in  vague  terms.  The  specifics  are  left  to  the  discretion  of 
the  financial  institutions  with  limited  guidelines  from  the  Federal 
Home  Loan  Bank  Board  (FHLBB).  I  feel  the  problems  inherent  in 
VRMs  warrant  Congressional  consideiation  and  debate  upon  publica- 
tion of  the  FHLBB's  guidelines  for  VRMs.  This  amendment  is  giving 
the  FHLBB  carte  blanche  to  regulate  VRMs  as  they  choose. 

Another  problem  with  the  VRM  relates  to  the  Federal  Reserve 
Board's  regulation  Q,  which  sets  interest  rate  ceilings  on  time  and 
savings  deposits.  Congress  has  considered  abolishing  this  rate  control 
authority  several  times  since  enactment  of  regulation  Q  in  1966,  and 
has  yet  to  reach  any  agreement  on  this  issue.  With  regidation  Q  in 
mind,  it  becomes  even  more  apparent  why  VRMs  are  far  too  lopsided 
in  favor  of  the  thrift  institutions.  Much  of  the  rationale  for  VRMs  is 
that  it  will  allow  the  thrift  institutions  to  provide  more  funds  for 
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housing  and  permit  the  saver-depositor  to  receive  a  higher  rate  of  in- 
terest on  his  savings.  For  this  argument  to  hold  water  prockides  the 
elimination  of  regulation  Q.  As  it  stands,  VRMs  would  allow  the  na- 
tion's thrift  institutions  to  pass  on  the  burden  of  inflation  to  consumers 
without  allowing  the  saver- depositor  to  see  a  greater  return  on  his 
investment.  In  essence,  we  w^ould  be  authorizing  a  system  which  offers 
the  best  of  both  worlds  to  the  financial  institutions  while  offering  the 
consumer  the  worst  possible  deal. 

The  California  Experiment 

Although  VRMs  are  offered  by  a  small  number  of  thrift  institutions 
in  other  parts  of  the  country,  the  only  widespread  use  of  VRMs  has 
been  in  California.  Prior  to  1975,  only  a  few  thrift  institutions  in  Cali- 
fornia offered  the  plan,  but  in  1975  the  five  largest  State  chartered 
savings  and  loans  in  California  began  offering  VRMs  to  homeowners 
either  on  a  partial  or  exclusive  basis.  All  five  of  these  savings  and 
loans  were  among  the  10  largest  associations  in  the  country.  They  were 
soon  joined  by  other  large  and  small  institutions.  An  estimated  three 
quarters  of  all  mortgages  on  one  to  four-family  homes  extended  by 
California  savings  and  loans  since  April  1975  have  been  VRMs.  Ac- 
cording to  California's  Department  of  Savings  and  Loan,  VRMs  now 
comprise  an  estimated  $13  billion  of  the  total  $70.7  billion  in  outstand- 
ing mortgages  in  the  Slate. 

How  are  consumei-s  reacting  to  the  loans?  To  find  this  out,  the 
FHLBB  initiated  a  major  research  undertaking  know  as  the  Alter- 
native Mortgage  Instruments  Study  (AMIS).  The  study's  purpose 
was  to  provide  a  comprehensive  review  and  evaluation  of  a  number 
of  proposed  new  mortgage  instruments,  including  the  VRMs.  In- 
cluded in  the  three-volume  study  was  a  survey  of  consimier  reaction 
to  VRINIs  in  California. 

One  of  the  main  arguments  for  initiating  VRMs  is  that  they  give 
the  consumer  a  broader  choice  in  home  financing.  Before  VRlVIs,  the 
prospective  home  buyer's  only  choice  in  California  was  a  conventional 
fixed  rate  mortgage  (FRM) .  the  AMIS  shows  that  many  Calif ornians 
still  only  have  one  choice  in  home  financing,  but  now  that  single  choice 
is  the  VRM.  California  residents  often  accept  the  VRM  without  con- 
sidering any  other  alternatives  because  the  VRM  is  the  only  loan  plan 
being  offered  by  many  state  chartered  savings  and  loans.  Also,  it  seems 
the  possibility  of  the  FRM  is  not  even  discussed  with  most  homeownei-s 
who  "choose"  VRMs.  Of  those  surveyed  in  the  AMIS,  only  37  percent 
of  those  who  "choose"  VRMs  were  o^ffered  the  FRM  as  an  alternative 
means  of  financing  their  homes. 

Consumer  reaction  to  VRMs  in  California  is  also  to  be  consid- 
ered. The  study  asked  homeownei-s  with  FRMs  and  VRMs  to  rate 
their  perspective  mortgage  plans.  I  quote  from  the  study : 

The  data  clearly  shows  that  fixed  rate  mortgage  (FRM) 
respondents  were  considerably  more  loyal  to  the  FRM  than 
VRM  respondents  were  to  the  VJIM.  At  the  same  time.  VRM 
respondents  were  the  most  likely  to  switch  (from  VRMs  to 
FRM)  *  *  *  In  addition  to  merely  reporting  whether  they 
would  repeat  or  switch,  respondents  also  provided  some  rea- 
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sons  for  their  hypothetical  behavior  *  *  *  The  most  frequent 
reasons  reported  for  switching  among  VRM  respondents  were 
that  there  is  no  advantage  to  tlie  borrower,  the  VRM  is  un- 
stable, and  there  is  a  real  threat  that  interest  rates  will 
increase. 

At  the  time  this  study  was  conducted,  the  interest  rate  had  not  yet 
risen  on  \rRMs  that  had  been  issued  since  1975.  If  consumer  reaction  is 
already  negative  to  VRMs  without  an  increase  in  the  interest  rate, 
consider  consumer  reaction  this  October  when  the  rates  are  raised.  An 
article  in  the  Wall  Street  Journal,  July  6,  1978,  was  headlined,  "Cost 
of  Variable  Rate  Mortgage  Expected  to  Rise  for  Many  Californians 
in  October."  Analysts  predicted  that  mortgage  rates  will  probably 
rise  15  to  22  basis  points,  or  0.15  to  0.22  percentage  points.  This  trans- 
lates to  an  increase  of  $4.50  per  monthly  payment  on  a  30  year,  $40,000 
loan  made  in  1976  at  9-percent  interest.  If  the  homeowner  chose  to 
extend  his  monthly  payments  at  the  same  rate  per  month,  rather  than 
increase  the  monthly  payment,  this  would  extend  this  hypothetical 
mortgage  a  full  two  years.  And  there  was  no  assurance  from  the  sav- 
ings and  loans  that  the  interest  rates  will  not  rise  again  in  1978. 

VRMs  are  also  posing  problems  to  persons  trying  to  sell  their  homes 
in  California.  In  many  cases,  the  sellers  of  existing  homes  have  re- 
quired buyers  to  borrow  from  the  same  lender  they  borrowed  from  in 
order  to  avoid  prepayment  penalties  that  can  run  as  high  as  $1,000. 
However,  some  people  are  refusing  to  buy  homes  after  discovering 
that  in  taking  the  existing  mortgage,  they  must  gamble  wtih  a  vari- 
able rate.  This  will  surely  be  a  source  of  greater  problems  to  many 
homeowners  when  the  VRMs  rise  in  October  and  if  they  continue  to 
rise,  which  seems  highly  possible. 

There  is  no  way  for  me  to  cover  all  of  the  possible  problems  VRMs 
could  pose  to  consumers  in  this  short  space.  T  have  attempted  to  high- 
light on  some  of  the  major  problems  occurring  in  California.  And  if 
this  amendment  is  passed,  California  is  not  the  only  State  which  will 
experience  interest  rate  increases  under  VRMs.  The  other  States  af- 
fected by  this  amendment  are :  Connecticut,  Iowa,  Indiana,  Kansas, 
Louisiana,  Maine,  Massachusetts,  Missouri,  New  Hampshire,  Xew  Jer- 
sey, North  Carolina,  Nebraska,  Ohio,  Vermont,  Washington,  and 
Wisconsin. 

And  even  more  States  will  be  affected  by  the  VRM.  In  fact,  this 
legislation  could  throw  the  entire  home  loan  market  in  disarray.  As 
the  VRM  becomes  available  and  accepted  in  more  and  more  States,  the 
mortgages  funds  will  quickly  become  concentrated  in  these  areas  be- 
cause of  the  higher  interest  rates.  We  will  shortly  see  a  severe  shortage 
of  funds  in  States  without  VRM.  This  could  effectively  cripple  the 
housing  industry  and  further  drive  up  interest  rates. 

I  find  it  particularly  ironic  that  California's  homeowners  who  cur- 
rently hold  VRMs  will  soon  be  experiencing  interest  rate  increases. 
Last,  month,  California  citizens  enacted  Proposition  13  as  a  signal  to 
all  levels  of  government  that  taxpayers  are  fed  up  with  runaway  taxes. 
With  the  advent  of  VRM  rate  increases,  homeowners  may  find  their 
savings  in  property  taxes  eaten  up  by  interest  rate  increases  on  their 
home  mortgages. 

I  also  find  it  ironic  that  this  amendment  would  come  under  the  guise 
of  regulatory  reform  of  our  nation's  financial  institutions.  By  allow- 
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ing  VRMs,  we  may  be  perpertrating  one  of  the  bif^gest  consumer  rip- 
offs  to  ever  come  out  of  Congress.  I  view  this  legislation  as  nothing 
more  than  a  governmental  sanction  to  legalize  loan  sharking. 

Manner  of  Legislation 

I  also  greatly  oppose  this  amendment  because  of  the  nature  in  which 
it  was  legislated.  The  impact  of  allowing  VRMs  is  too  great  to  ])e 
hastily  added  on  this  bill,  in  a  back  door  fashion,  without  hearings  and 
a  concerted  effort  to  gauge  the  full  effects  of  VRMs  on  our  economy 
and  on  consumers.  If  VRMs  are  to  be  ultimately  judged  in  the  best 
interest  of  consumers,  extensive  consumer  safeguards  are  mandatory. 
FHLBB  proposals  for  VRM  regulations  have  never  met  with  Con- 
gressional or  consumer  group  approval  in  the  past  and  it  is  mere  con- 
jecture to  assume  that  regulation  pending  this  Act  would  be 
satisfactory. 

With  so  many  conflicting  claims  surrounding  VRMs,  I  feel  Con- 
gress is  the  only  appropriate  agency  to  determine  these  safeguards. 
Congress  has  considered  allowing  VRMs  before,  in  May  of  1975.  At 
that  time  the  Congress  voted  by  a  two  to  one  margin  to  prohibit  the 
FHLBB  from  permitting  Federal  savings  and  loans  to  offer  VRMs. 
The  reasons  cited  then  imposing  the  prohibition  still  hold  true — con- 
sumer safeguards  as  proposed  by  the  FHLBB  are  not  sufficient,  regu- 
lation Q  is  still  in  effect,  and  the  mortgage  plan  has  not  been  in  use 
long  enough  to  guage  its  full  impact  on  the  economy. 

Looking  back  to  the  past  vote  on  VRMs,  it  becomes  apparent  that 
the  majority  of  California  Congressmen  did  not  favor  VRMs.  When 
voting  to  prohibit  VRMs,  in  1975,  26  California  Congressmen  voted  to 
prohibit  VRMs,  while  only  14  California  members  voted  for  VRMs. 
And  in  talking  with  California  members  recently,  it  is  my  impres- 
sion that  the  majority  of  the  California  Delegation  still  oppose  VRMs. 

When  this  amendment  was  considered  by  the  Banking  Committee 
on  June  28,  1978.  it  passed  by  a  24—20  vote.  This  slim  margin  of  ap- 
proval indicates  that  a  great  deal  of  controvei-sy  still  surrounds  the 
VRM.  Before  we  saddle  our  Nation's  consumers  with  high  interest 
rates,  we  should  consider  all  the  consequences.  It  is  totally  unfair 
to  use  consumer's  hard  earned  money  as  a  testing  ground  for  the  suc- 
cess or  failure  of  VRMs. 

For  all  of  these  reasons,  I  plan  to  do  everything  I  can  to  see  that 
this  amendment  is  defeated  on  the  House  floor. 

Frank  Annunzio. 


ADDITIONAL  VIEWS  ON  TITLE  18,  ALTERNATE  MORT- 
GAGE INSTRUMENTS,  OF  HON.  GERRY  M.  PATTERSON, 
HON.  MARK  W.  HANNAFORD,  AND  HON.  JOHN  H.  ROUS- 
SELOT 

The  Currext  Sitx'atiox  and  the  Need  for  Title  18 

Title  18  is  important  to  the  dual-banking  system  and  to  the  consumer 
served  by  that  banking  system.  We  would,  therefore,  like  to  outline  the 
basic  issues  involved  in  authorization  of  alternative  mortgage  instru- 
ments (  ami's). 

In  a  number  of  States,  State-chartered  savings  and  loan  associations 
and  commercial  banks  now  offer  alternative  mortgage  instruments. 
Federally  chartered  savings  and  loans  may  not.  For  example,  in  Cali- 
fornia, State-chartered  associations  have  been  offering  variable  rate 
mortgaffPs  (VRM's)  for  several  years  and  other  alternative  mortgages 
since  early  1978.  Currently,  the  10  largest  savings  and  loans  in  that 
State  have  over  50  percent  of  their  portfolios  in  alternative  mortgages 
with  great  public  acceptance.  In  addition,  a  number  of  the  large  com- 
mercial banks  in  the  State  are  heavily  into  AMI's.  The  only  group 
currently  excluded  from  competing  on  an  equal  footing  is  the  smaller 
group  of  federally  chartered  savings  and  loan  associations.  Similar 
situations  exist  in  a  number  of  other  States. 

These  events  have  created  a  severe  competitive  imbalance  between 
State  and  federally  cliai-tered  savings  and  loans  in  certain  States  pri- 
marily in  California.  AVith  the  authorization  of  new  money  market 
certificates  and  the  current  rising  interest  rates,  the  imbalance  will 
become  more  noticeable  as  State-chaitored  institutions  are  able  to  deal 
more  effectively  with  the  cost  of  monev  factor.  I^nless  Con<rress  grants 
competitive  parity  now,  the  only  answer  for  some  Federal  savings  in- 
stitutions may  be  to  convert  to  State  charters.  We  do  not  believe  that 
such  action  will  be  necessary  if  Congress  and  the  Federal  regulators 
act  now  to  pass  and  implement  Title  18.  Alternative  Mortgages,  of 
H.R.  13471. 

This  title  simply  authorizes  use  of  alternative  mortgages  for  fed- 
erally chartered  institutions  in  those  States  where  State-chartered  in- 
stitutions have  such  authority.  The  title  also  specifies  certain  consumer 
safeguards  such  as  documented  choice  between  fixed-rate  and  alterna- 
tive mortgages,  prohibitions  against  prepayment  ])enaltievS  and  limita- 
tions on  interest-rate  increases.  Additionally,  title  18  specifies  that  an 
institution  electing  to  offer  alternative  mortirages  must  do  so  for  4 
vears  or  such  time  as  specified  by  the  Federal  Home  Loan  Bank  Board 
"(FHLBB). 

We  believe  that  these  provisions  are  reasonable  and  constructed  so 
as  to  protect  the  consumer  while  enhancing  the  competitive  balance 
between  State  and  federally  chartered  savings  and  loan  institutions. 
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Title  18  Is  Pro-Consumer 

This  title  provides  for  ample  consumer  safeguards.  The  language 
specifies  that  the  FHLBB's  regulations  contain  "adequate  consumer 
safeguards  and  protections,  including  documented  choice  between  al- 
ternative and  conventional  fixed  rate  mortgage  instruments,  prohibi- 
tions against  prepayment  penalties  and  limitations  on  interest  rate 
increases."  (See  section  1802.)  It  is  clear  that  the  FHLBB's  regula- 
tions to  authorize  alternative  mortgages  for  Federal  savings  and  loans 
will  recommend  a  number  of  consumer  safeguards  which  will  include 
but  not  be  limited  to  the  protections  outlined  above.  By  letter  dated 
July  13,  22  members  of  the  Banking,  Finance  and  Urban  Affairs  Com- 
mittee, including  18  Democrats,  requested  that  the  FHLBB  issue  pro- 
posed consumer  safeguards  as  soon  as  possible. 

In  addition,  section  1804  further  protects  the  consumer  by  requiring 
that  alternative  instruments  when  offered  should  be  available  for  a 
"continuous  period  of  4  years  or  whatever  time  period  the  FHLBB 
determines  is  appropriate."  This  provision,  therefore,  would  prevent 
situations  in  which  variable  rate  mortgages  would  be  offered  solely 
during  periods  of  forecasted  interest  rate  increases.  Without  this  pro- 
vision, there  could  be  a  serious  lack  of  competitive  parity  in  the  of- 
fering of  VRM's. 

Extending  to  federally  chartered  savings  and  loans  the  authority 
to  offer  ami's  also  grants  consumers  the  right  to  choose  the  type  of  in- 
struments which  best  suits  their  needs.  The  FHLBB's  "Alternative 
Mortgage  Instruments  Research  Study"  completed  in  November  1977, 
reports  that  surveys  conducted  during  the  course  of  the  study  indicate 
that  "most  households  want  a  choice  of  AMIs  .  .  .".  Furthermore,  the 
Board  states  "that  an  overwhelming  percentage  of  borrowers  like  the 
idea  of  having  a  choice  among  alternative  mortgage  forms.  They 
consider  mortgage  alternatives  as  'pro-consumer'  and  want  alternatives 
to  the  standard  fixed  payment  mortgage."  It  is  difficult  to  understand 
how  the  consumer  could  possibly  be  disadvantaged  by  being  afforded 
a  free  choice  of  mortgage  instruments. 

With  respect  to  the  VRM,  a  type  of  alternative  instrument,  a  pop- 
ular criticism  is  that  its  benefits  would  accrue  chiefly  to  families  and 
individuals  of  greater  upward  mobility.  To  the  contrary,  the  FHLBB 
study  says  that  VRMs  would  not  discriminate  against  low-income  and 
minority  groups : 

Analysis  of  the  California  VRM  experiment  to  date  *  *  * 
indicates  that  this  is  not  the  case.  In  fact,  survey  results  in- 
dicate that  the  socio-economic  profile  of  VRM  borrowers  ap- 
pears virtually  indistinguishable  from  that  of  SFPM  (stand- 
ard fixed  price  mortgage)  borrowers. 

Finally,  during  debate  of  the  provisions  of  this  title  in  full  Com- 
mittee, several  re^'ommendations  were  outlined  for  consideration  by 
the  FHLBB  in  drafting  regulations  to  implement  a  VRM  program. 
These  recommendations  deserve  the  Board's  careful  attention  and  are 
listed  below : 

1.  The  cost  of  funds  index  should  be  a  composite  of  more  than 
one  index  and  should  reflect  declines  as  well  as  increases  over  time. 
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In  this  manner,  consumers  will  have  a  better  opportunity  for 
decreased  interest  payment. 

2.  The  frequency  of  upward  adjustments  of  variable  rate  mort- 
ga.ge  payments  should  be  limited  to  once  a  year.  Downward 
changes  should,  however,  take  place  as  often  as  the  index  indicates 
they  should. 

3.  Annual  changes  in  interest  rates  should  be  limited  to  no 
more  than  one-half  of  1  percent.  Also,  over  the  life  of  the  instru- 
ment, interest  rate  increases  should  be  permitted  to  increase  by 
no  more  than  2.5  percent. 

4.  Downward  adjustments  in  the  rate,  as  indicated  by  the  index, 
should  be  mandatory. 

5.  The  initial  grace  period  during  which  no  interest  rate  in- 
crease will  occur  should  be  1  year.  However,  downward  adjust- 
ments as  indicated  by  the  index  during  this  time  should  be  imple- 
mented. 

6.  Consumers  must  be  given  the  right  to  reasonable  notice  of 
proposed  rate  changes — especially  rate  increases.  It  is  recom- 
mended that  45  days  notice  be  provided  whenever  a  rate  increase 
becomes  necessary. 

7.  Borrowers  should  be  given  the  option  of  reducing  scheduled 
increases  by  extending  the  term  of  the  mortgage  up  to  a  maximum 
of  40  years.  Similarly,  borrowers  should  be  permitted  to  opt  for 
a  shorter  term  in  lieu  of  a  scheduled  decrease. 

Why  Arguments  Agaixst  Title  18  Are  Unfounded 

During  the  consideration  of  the  alternative  mortgage  title  by  the 
Banking,  Finance  and  Urban  Affairs  Committee,  some  questions  were 
raised  which  we  feel  should  be  rebutted  in  this  committee  report. 

One  of  the  jwints  raised  against  authorization  of  alternative  mort- 
gages at  this  time  was  a  question  of  the  need  for  further  hearings.  We 
believe  that  this  is  not  a  valid  argument  for  several  reasons.  First, 
hearings  have  been  held  in  previous  Congresses  on  this  topic  by  the 
Banking  committees  of  both  Houses.  In  addition,  during  the  95th  Con- 
gress, the  Home  Ownership  Task  P^'orce  of  the  Housing  Subcommit- 
tee has  held  extensive  hearings  on  this  and  other  topics.  The  FHLBB 
in  November  1977  issued  a  three-volume  report  "Alternative  Mortgage 
Instrument  Research  Study"  which  we  are  confident  the  Board  has 
made  available  to  all  members  of  this  Committee  and  will  gladly 
make  available  to  any  other  Member  of  Congress.  Further,  we  have 
the  practical  experience  of  the  State  of  California  where  State- 
chartered  institutions  have  offered  AMIs.  These  items  provide  us  with 
substantial  data  upon  which  to  act.  If  we  delay  any  longer  for  more 
hearings,  we  only  put  federally  chartered  institutions  further  be- 
hind their  competitors.  We  must  face  the  fact  that  AMIs  are  here  and 
here  to  stay. 

A  fear  has  been  voiced  that  this  title  puts  the  states  in  the  position 
of  setting  }X)licy  for  federally  chartered  savings  institutions.  With 
the  additional  safeguards  written  into  the  title  and  with  the  latitude 
in  regulator^'  authority  given  to  the  FHLBB,  we  do  not  view  this 
title  as  encroaching  upon  federal  policy-making  ability.  The  state 
authorization  in  this  Title  is  simply  a  triggering  mechanism  based 
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upon  political  realities  of  the  time.  In  the  long-run,  we  hope  that  the 
Congress  and  the  FHLBB  will  take  the  lead  in  devising  a  thorough, 
innovative  program  for  AMIs  nationwide. 

During  committee  consideration  of  title  18,  a  threat  was  raised  to 
use  this  new  authority  to  deprive  thrift  institutions  of  the  differential 
provided  by  regulation  Q.  We  believe  this  is  absurd.  Regulation  Q  is 
a  method  of  encouraging  needed  allocation  of  money  to  housing.  We 
do  not  believe  that  the  granting  of  certain  powers  to  federally  char- 
tered savings  and  loans— powers  which  are  already  available  to  State- 
chartered  savings  and  loan  and  commercial  banks — can  justifiably  be 
used  as  an  excuse  to  deprive  all  thrift  institutions  of  the  differential. 
The  problem  here  is  not  one  of  competition  for  deposits  between  all 
thrifts  and  the  commercial  banning  sector.  It  is  one  of  the  lack  of 
competitive  parity  for  one  group  of  thrifts  versus  the  entire  financial 
community. 

A  financial  argument  used  in  Committee  labeled  AMIs  as  being  anti- 
consumer.  Title  18  mandates  choice  in  the  selection  of  mortgage  in- 
struments. It  is,  indeed,  difficult  to  comprehend  how  such  a  choice 
can  be  construed  as  being  anti-consumer.  Secondly,  there  are  numerous 
consumer  safeguards  included  in  the  legislative  language.  Third, 
AMIs  will  serve  the  diverse  needs  of  consumers  more  effectively  than 
is  possible  under  the  present  standard  fixed  prime  mortgage  system. 

It  has  also  been  argued  that  the  AMIs,  and  particularly  the  VRM, 
shift  the  burden  of  risk  from  the  institution  to  the  consumer.  It  is 
imperative  that  we  realize  that  this  is  not  the  case.  Wlien  the  cost  of 
money  goes  up,  that  cost  is  passed  on  to  borrowers  seeking  loans  at 
that  time.  Under  the  current  system,  such  costs  include  some  m^argin 
to  cover  loans  in  the  institution's  portfolio  which  were  made  at  lower 
rates.  Variable  rate  mortgages  will" spread  the  risk  among  all  mortgage 
holders  having  VRMs  rather  than  having  one  class  of  borrowers  (those 
entering  the  mortgage  market)  subsidizing  another  (those  who  al- 
ready hold  mortgages  at  cheaper  interest  rates) . 

We  believe  that  the  provisions  of  title  18  are  important  to  the  con- 
sumer and  to  the  survival  of  long-term  mortgage  lenders.  While  AMIs 
do  not  provide  answers  to  all  of  our  housing  problems,  they  will  con- 
tribute to  meeting  the  needs  of  families  and  individuals  in  the  housing 
market. 

Mark  W.  Hannaford. 
Jerry  M.  Pattersox, 
John  H.  Rousselot. 


ADDITIONAL  VIEWS  OF  MR.  LaFALCE 

The  efFoi-ts  of  all  of  the  members  of  the  subcommittee  and  the  com- 
mittee ill  reaching  the  final  accord  on  this  bill  were  substantial,  and  it 
was  a  most  satisfying  process.  The  final  product  merits  the  support 
of  the  Members  of  the  House. 

RIGHT  TO  PRIVACY 

Title  XI  creating  the  right  of  the  individual  to  financial  privacy  is 
a  significant  step  in  many  respects.  Of  particular  note  is  the  support  by 
Federal  law  enforcement  agencies  of  the  concept  of  financial  privacy 
and  their  assent  to  this  title.  Until  recently,  agencies  such  as  the  .Fustice 
Department,  the  Treasury  Department,  and  the  Securities  and  Ex- 
change Commission  simply  opposed  any  such  legislation.  During  the 
consideration  of  title  XI  in  subcommittee  and  conmiittee,  however, 
these  agencies  worked  long  and  hard  with  members  of  the  committee 
to  achieve  a  piece  of  legislation  which  w^ould  be  w^orkable,  and  which 
they  could  support.  These  agencies  are  to  be  highly  commended  for 
their  recognition  of  the  need  for  this  legislation  and  the  basic  shift  in 
philosophy  which  enables  them  to  now  support  the  concept,  and, 
in  great  part,  this  bill. 

The  process  of  amending  this  title  was  carried  on  only  in  the  full 
committee,  the  subcommittee  having  agreed  to  defer  consideration 
until  that  time.  Two  amendments  adopted  by  the  committee  are 
troublesome  to  me  because  of  the  adverse  impact  they  would  have  on 
tlie  efficient  enforcement  of  Federal  laws.  The  right  to  financial  privacy 
must  be  balanced  with  the  right  of  members  of  our  society  to  full  and 
efficient  enforcement  of  our  Federal  laws,  and  it  is  my  l)elief  that  these 
two  amendments  w'ould  upset  the  very  delicate  balance  that  was 
achieved  in  the  long  and  arduous  discussions  over  the  compromise 
which  John  Cavanaugh  and  I  offered. 

The  broader  of  the  two  amendments  pix)vides  that  financial  records 
obtained  pursuant  to  title  XI  "shall  not  be  used  or  retained  in  any  form 
for  any  purpose  other  than  the  specific  statutoi-y  purpose  for  which  the 
[records  were]  originally  obtained,"  and  further  that  such  records 
shall  not  be  transferred  to  another  Government  agency  "except  where 
the  transfer ...  is  specifically  authorized  by  statute." 

Restricting  the  use  of  lawfully  acquired  infonnation  to  the  original 
purpose  for  which  it  was  obtained  is  contrary  to  established  legal 
principles  found  both  in  case  law  and  the  Privacy  Act  of  1974.  The 
generally  applicable  rule  is  that,  once  the  privacy  interest  in  records 
has  been  legitimately  breached  through  the  use  of  legal  process  such  as 
a  subpena  or  a  warrant,  unanticipated  information  in  such  records 
disclosing  a  separate  crime  or  civil  violation  may  he  used  by  law  en- 
forcement authorities  to  investigate  or  prosecute  that  separate  offense. 

(212) 
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Some  of  the  practical  effects  resulting  from  passage  of  this  amend- 
ment in  its  current  form  would  be  the  following : 

(1)  The  provision  adopted  by  the  House  Banking  Committee  will 
create  the  anomaly  that,  if  the  Government  acquired  financial  records 
pertaining  lo  an  individual  from  his  bank,  it  could  not  use  informa- 
tion contained  therein  for  a  purpose  other  than  the  "specific  statu- 
tory purpose"  for  which  the  records  were  obtained,  but  if  it  seized  the 
records  lawfully  from  the  individual's  home  or  office,  no  such  restric- 
tion would  apply.  Thus,  the  more  intrusive  means  of  gathering  the  in- 
formation would  result  in  acquiring  information  which  could  be  used 
with  fewer  restrictions.  Law  enforcement  officials  would  have  little  in- 
centive to  use  the  less  invasive  means  of  obtaining  bank  records  rather 
than  the  individual's  own  records.  This  does  not  appear  to  be  con- 
sistent with  the  aim  of  establishing  greater  safeguards  for  personal 
privacy. 

(2)  Each  time  an  agency  seeks  to  use  the  records  to  investigate  a 
violation  of  law  independent  of  the  one  which  caused  the  record  to  be 
initially  secured,  it  would  presmnably  somehow  have  to  '"reobtain" 
the  record  for  the  specific  purpose,  or,  if  the  v^iolation  were  of  a  law 
witliin  the  jurisdiction  of  another  agency,  notify  that  other  agency 
to  obtain  the  records  from  it,  using  tlie  statutory  procedures.  For  ex- 
ample, if  the  IKS  acquii'ed  tax  records  for  the  purpose  of  investi- 
gating suspected  tax  exasion  and,  in  the  process  of  reviewing  financial 
records,  discovered  a  different  violation  of  the  tax  laws,  the  language 
of  the  amendment  would  seem  to  require  that  the  same  records  be  ob- 
tained again  because  a  new  "'statutoi-y  purpose"  is  involved.  This 
would  seem  to  require  unnecessary  administrative  burdens  and  un- 
reasonable delays  in  law  enforcement  activities. 

(3)  The  other  aspect  of  this  amendment  prohibits  the  physical  trans- 
fer of  financial  records  lawfully  obtained  under  title  XI  to  another 
GoveiTiment  agency  except  where  the  transfer  is  "specifically  author- 
ized by  statute."  It  seems  that  this  prohibition  is  intended  to  overturn 
the  "routine  use"  concept  embodied  in  the  Privacy  Act  of  1974,  and  to 
preclude  the  transfer  of  financial  records  between  Govermnent  jigencies 
unless  a  statute  affirmatively  and  specifically  authorizes  such  transfer. 
This  would  preclude,  to  take  one  example,  the  transfer  of  i-ecords  f  ix>m 
IRS  to  the  Tax  Division  of  the  Justice  Department.  To  re<^iuire  Gov- 
ernment agencies  to  reobtain  records  from  the  financial  institution 
would  subject  the  financial  institution  and  Government  agencies  to 
needless  delay  and  costs.  We  believe  that  comparable  privacy  pro- 
tection would  l)e  insured  if  the  customer  were  given  notice,  within  a 
reasonable  time  period,  of  any  transfei-s  of  records,  between  Govern- 
ment agencies. 

The  second  and  narrower  of  the  two  amendments  that  was  adopted 
by  the  House  Banking  Committee  relates  to  the  use  of  financial  records 
obtained  by  means  of  a  Federal  grand  juiy  subpena.  The  amendment 
provides  that  financial  records  (1)  must  be  actually  presented  to  the 
grand  jury,  (2)  shall  be  used  only  for  the  purix)se  of  considering 
whether  to  issue  an  indictment  by  the  grand  jury,  and  of  prosecuting 
a  crime  for  which  an  indictment  is  issued,  (3)  shall  be  destroyed  or 
returned  to  the  financial  institution  if  not  used  in  the  prosecution  of 
a  crime  and  is  not  made  a  part  of  the  sealed  records  of  the  grand  jury, 
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and  (4)  shall  not  be  maintained,  nor  a  description  of  the  contents  of 
the  records  maintained,  other  than  in  the  sealed  records  of  the  grand 
jury,  by  any  (rovemment  authority  unless  the  records  were  used  in  the 
prosecution  of  a  crime  for  which  the  grand  jury  issued  an  indictment. 
The  requii-ement  that  financial  records  shall  be  used  only  for  the 
puiix>se  of  considering  whether  to  issue  an  indictment  by  the  grand 
jury,  and  of  prosecuting  a  crime  for  which  the  indictment  is  returned, 
is  in  stark  opposition  to  rule  6(e)  of  the  Federal  Rules  of  Criminal 
Procedure,  as  amended  as  recently  as  October  1977.  Rule  6(e),  which 
governs  the  use  of  grand  jury  information  generally,  j^ennits  a  Fed- 
eral prosecutor  to  use  grand  jury  information,  \ATithout  a  court  order, 
for  any  purpose  consistent  with  the  proper  performance  of  his  official 
duties;  the  rule  also  permits  a  prosecutor  to  disclose  grand  juiy  infor- 
mation to  any  other  Government  personnel  (a)  without  a  couit  order 
if  tlie  disclosure  is  designed  to  assist  the  prosecutor  in  enforcing  crimi- 
nal laws,  or  (b)  with  a  court  order  if  the  disclosure  is  designed  to  assist 
in  enforcing  noncriminal  laws.  The  problems  with  the  Mattox  amend- 
ment thus  include  the  following : 

(1)  The  bill  creates  much  greater  restrictions  on  the  ways  in  which 
financial  records  can  be  used  in  a  grand  jury  setting  than  on  the  ways 
in  which  more  pei-sonal  types  of  records,  such  as  medical  records,  can 
be  used  in  the  same  setting.  We  do  not  feel  that  a  piecemeal  approach 
to  the  problem  of  grand  jury  use  of  information  is  a  wise  or  proper 
way  to  proceed. 

(2)  The  amendment  would  produce  the  anomalous  situation  that  if 
the  financial  records  are  obtained  by  a  grand  jury  from  a  financial 
institution  under  the  statute,  they  could  not  be  used  in  the  investiga- 
tion of  any  noncriminal  violation,  nor  by  the  prosecutor  with  respect 
to  whether  a  criminal  information  charging  a  misdemeanor  should  be 
issued ;  but  if  the  same  financial  records  were  subpenaed  by  the  grand 
jury  from  the  individual  himself,  the  broader  provisions  of  rule  6(e) 
would  be  available.  Thus,  for  example,  if  financial  records  were  sought 
with  respect  to  a  felony  investigation,  a  Government  prosecutor  would 
be  precluded  from  using  that  same  informa.tion  if  a  civil  or  misde- 
meanor criminal  violation  were  disclosed.  Again,  the  result  may  be  that 
the  records  will  be  sought  from  the  individual  directly  rather  than 
from  the  financial  institution  so  that  the  less  restrictive  provisions  of 
rule  6(e)  will  apply. 

(3)  Another  problem  with  the  amendment  as  currently  written  is  its 
requirement  that  no  description  of  the  contents  of  third-party  financial 
records  obtained  by  a  Federal  grand  jury  may  be  maintained  by  any 
Government  authority  (other  than  in  the  sealed  records  of  the  grand 
jury),  unless  the  records  have  been  used  in  the  prosecution  of  a  crime 
for  which  the  grand  jury  issued  an  indictment.  This  would  mean,  for 
example,  that  routine  Government  memorandums,  reporting  on  the 
progress  of  an  investigation,  or  summarizing  its  findings,  could  not  be 
retained,  insofar  as  information  regarding  the  contents  of  bank  rec- 
ords was  included  in  such  memorandums,  if  the  Government  or  grand 
jury  for  any  reason  determined  not  to  return  an  indictment,  or  if  the 
court  dismissed  the  indictment  prior  to  trial.  This  requirement  would 
prove  nearly  impossible  to  enforce. 

(4)  Finally,  the  requirement  that  no  description  of  the  financial 
records  obtained  by  a  Federal  grand  jury  be  retained  unless  an  indict- 
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ment  was  returned  would  preclude  keeping  an  inventory  of  subpenaed 
records.  This  could  have  at  least  two  unliappy  results:  Firet,  if  one 
investigation  for  which  records  were  obtained  does  not  result  in  any 
indictment  immediately  and  later  evidence  links  up  with  the  original 
evidence,  that  original  evidence  would  have  to  be  obtained  anew  thus 
delaying  the  investigation.  Second,  if  no  inventoi-y  of  records  were 
kept,  a  new  prosecutor  would  have  no  way  of  knowing  of  any  possible 
connection  between  new^  evidence  and  old  financial  records  that  were 
previously  obtained.  It  is  quite  jjossible  that  without  such  an  inventory, 
no  comiection  will  ever  be  made  to  establish  a  pattern  of  criminal 
activity  and  valuable  prosecutions  might  be  lost. 

The  administration  has  indicated  a  willingness  to  talk  further  about 
these  problems,  and  the  Judiciary  Committee  has  also  indicated  that 
it  has  an  interest  in  seeing  these  two  amendments  modified  along  the 
lines  described  above.  Our  colleague,  Robert  Kastenmeier,  chainnan  of 
the  Subcommittee  on  Courts,  Civil  Liberties,  and  the  Administration 
of  Justice,  has  stated  in  a  letter  dated  July  18, 1978,  to  Cliairman  Reuss 
"that  it  is  essential  that  reference  be  made,  in  the  text  of  the  bill,  to 
the  new  i-ule  6(e)  of  the  Rules  of  Criminal  Procedure  for  the  U.S. 
District  Courts  . . .  Without  making  reference  to  the  Rules  of  Criminal 
Procedure  the  bill  could  result  in  confused  criminal  pixxiess,  incon- 
sistent handling  of  grand  jury  information,  and  an  inability  of  crimi- 
nal law  enforcement  agencies  to  pursue  their  responsibilities  to  the 
fullest  extent  possible."  With  regard  to  the  restrictions  on  the  use  of 
information,  he  said,  "I  believe  strongly  that,  unless  a  modification  is 
made,  this  amendment  will  unduly  restrict  the  legitimate  law  enforce- 
ment use  of  information  legally  obtained  under  the  bill  and  will  not 
result  in  greater  privacy  protection  for  the  citizen."  I  anticipate  fur- 
ther discussions  among  the  primary  parties  in  interest  concerning 
these  difficulties,  and  hope  that  an  agreement  can  be  reached  for  pres- 
entation when  the  bill  is  considered  on  the  floor. 

I  include  at  the  end  of  my  additional  views  a  more  complete  sec- 
tional analysis  of  the  privacy  title  which,  in  my  judgment,  reflects 
more  fully  the  agreements  which  were  reached  during  the  discussion 
on  the  compromise. 

ALTERNATIVE   MORTGAGE   INSTRUMENTS 

On  the  subject  of  Alternative  Mortgage  Instruments,  I  think  it  is 
important  that  the  financial  community  be  encouraged  to  be  creative 
in  the  services  and  options  which  it  offers  to  customers.  At  the  same 
time,  it  is  vital  that  the  consumer  be  protected  from  institutions  which 
would  foist  less  favorable  types  of  mortgages  on  to  him  without  full 
and  complete  notice  of  the  choices  and  protections  available.  The 
position  is  consistent  with  that  of  the  sponsor  of  the  amendment,  Jerry 
Patterson,  and  with  the  position  ta,ken  by  the  Federal  Home  Loan 
Bank  Board  in  the  past. 

The  title  itself  contains  what  I  consider  to  be  the  the  first  and  most 
important  protection — the  requirement  that  any  alternative  mortgage 
instrument  be  presented  to  consumers  side-by-side  with  the  tenns  and 
conditions  applying  to  the  standard  fixed-rate  mortgage.  This  "docu- 
mented choice"  provision,  which  is  not  now  required  of  the  State- 
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chartered  institutions  in  California,  so  far  as  I  know,  goes  a  long'  way 
toward  diflferentiating  what  we  do  here  from  what  was  done  there  a 
few  years  ago. 

But  there  are  other  issues — identified  at  length  in  the  Bank  Board's 
Alternative  Mortgage  Instruments  Study — which  also  warrant  our 
consideration  and  careful  attention  by  the  Board  when  it  writes 
regulations  on  this  matter. 

1.  Choice  of  Index. — The  Bank  Board's  study  pointed  o»it  that  the 
index  used  to  determine  interest  rate  changes  in  California — the  Cali- 
fornia S.  &  L.  Cost  of  Funds  Index — is  not  particularly  volatile  and, 
historically,  tends  not  to  show  many  declines.  The  study  rocommneded 
that  an  index,  or  a  composite  of  more  than  one  index,  be  chosen  which 
shows,  historically,  drops  as  well  as  increases,  so  that  the  consumer  will 
have  at  least  the  chance  of  decreases  in  payments  as  well  as  increases 
under  the  variable  rate  option.  I  think  this  is  proper  and  should  be  in- 
cluded in  our  report. 

2.  Limit  on  Frequency  of  Up^card  Changes. — California  permits 
variable  rate  mortgages  to  be  changed  as  often  as  every  6  months.  Yet 
substantial  numbers  of  consumers  receive  annual  salaries  that  are  un- 
changed for  a  full  12  months.  The  Bank  Board's  studv  recommended 
limitin.qr  changes  to  once  a  year,  and  I  think  we  should  endorse  this  for 
upward  changes — downward  changes,  however,  should  take  place 
whenever  and  as  often  as  the  index  indicates  they  should. 

3.  California  rules  now  prohibit  annual  chanp-es  in  interest  rates  of 
more  than  one-half  of  1  percent ;  they  also  prohibit  more  than  2.5  per- 
cent overall  change  in  the  rate  over  the  life  of  the  instrument.  The 
Bank  Board  study  concluded  that  these  were  reasonable  standards,  and 
again  I  agree  when  it  comes  to  upward  changes.  Of  course,  any  down- 
ward change  indicated  by  the  index  should  take  place,  regardless. 

4.  Consistent  with  both  California  existing  program  and  the  Bank 
Board's  studv,  we  should  endorse  the  requirement  that  scheduled  de- 
creases should  be  mandatory.  Increases  should  be  at  the  lender's  option. 

5.  Initial  Grace  Period — Guarantee  of  No  Ujnoard  Change. — In 
California  todav,  the  variable  rate  instnmient  can  change  within  6 
months  should  the  index  so  indicate.  Consistent  with  my  recommenda- 
tion, based  on  the  bank  Board's  studv,  that  increases  be  limited  to  no 
more  than  once  a  year,  this  gi-ace  period  under  our  amendment  should 
also  be  a  full  year.  Of  course,  indicated  decreases  can  and  should  be 
implemented  within  the  initial  year  and  any  time. 

6.  Notice  of  Vjyicard  Changes. — Consumers  should  get  reasonable 
notice  of  proposed  changes,  especially  upward  changes.  I  think  the 
Bank  Board  should  adopt  a  requirement  that  mortgagees  provide  at 
least  45  davs — the  number  recommended  in  its  study — when  an  upward 
change  will  be  imposed  under  a  variable  rate  mortgage. 

7.  Maturity  Changes  and  Maximum.  Length  of  Term. — The  Bank 
Board's  study  recommended  that  the  borrower  be  given  the  option  of 
reducing  scheduled  increases,  in  whole  or  in  part,  by  opting  to  extend 
the  term  of  the  mortgage  up  to  a  maximum  of  40  vears.  This  would  en- 
able a  borrower  to  maintain  more  constant  monthly  payments,  if  he  or 
she  desires,  rather  than  increasing  payments  on  a  fixed  term.  By  the 
same  token,  consumers  should  be  able  to  opt  for  a  shorter  term  in  lieu  of 
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a  scheduled  decrease.  California  already  has  both  of  these  provisions, 
and  I  think  the  program  we  authorize  here  should  as  well. 

John  J.  LaFalce. 

Section-by-Section  Analysis  of  Cavanaugh-LaFalce  Substitute 
Title  XI  of  H.R.  13088 

TITLE    XI — RIGHT   TO   FINANCIAL   PRIVACY 

Section  1100.  This  title  may  be  cited  as  the  "Right  to  Financial 
Privacy  Act  of  1978." 

Section  1101.  Definitions.  For  purposes  of  the  bill,  the  following 
terms  are  defined : 

(1)  A  "financial  institution"  includes  any  office  located  any- 
where in  the  United  States,  Puerto  Rico,  Guam,  American  Samoa 
or  the  Virgin  Islands  of  any  type  of  depository  institution,  con- 
sumer finance  institution,  or  credit  card  issuer  as  defined  in  sec- 
tion 103  of  the  Consumer  Credit  Protection  Act  (15  U.S.C.  §  1602 
(h)). 

(2)  The  "financial  records"  protected  by  the  bill  include  all 
originals  and  copies  of  records  held  by  financial  institutions  that 
(a)  contain  information  pertaining  to  the  customers  relationship 
with  the  institution  and  (b)  individually  identify  the  customer  of 
such  institution. 

(3)  The  "Government  authorities"  whose  actions  are  restricted 
by  the  bill  include  any  agency  or  department  of  the  United  States, 
as  well  as  any  officer,  employee  or  agent  thereof. 

(4)  A  "person"  is  defined  as  an  individual  human  being  or  a 
partnership  consisting  of  five  or  fewer  individuals.  It  does  not 
include  larger  partnerships,  nor  corporations,  associations,  trusts 
or  other  legal  entities. 

(5)  A  "customer"  in  turn,  is  a  person  who  uses  a  service  of  a  fi- 
nancial institution,  or  for  whom  the  institution  acts  as  a  fiduciary, 
but  only  in  relation  to  an  account  maintained  in  the  person's  name. 
The  definitions  of  "financial  records"  and  "customer",  taken  to- 
gether, are  intended  to  preclude  application  of  the  bill  to  any- 
one other  than  the  jDerson  to  Avhose  account  information  the  Gov- 
ernment seeks  access.  They  would  exclude,  for  example,  the  en- 
dorsers of  checks  and  guarantors  of  loans. 

(6)  A  "supervisory  agency"  is  defined  to  include  a  list  of  Fed- 
eral agencies  that  have  been  given  by  law  reg-ulatory  and  super- 
visory responsibility  over  one  or  more  types  of  financial  institu- 
tions. The  Secretary  of  the  Treasui-y  is  a  "supervisory  agency" 
only  with  respect  to  the  Bank  Secrecy  Act  and  the  Currency  and 
Foreign  Transaction  Reporting  Act. 

(7)  The  tenn  "law  enforcement"  includes  either  administration 
or  enforcement  of  any  law,  whether  criminal,  civil,  or  regulatory, 
as  well  as  administration  or  enforcement  of  regulations,  niles,  or 
orders  issued  pursuant  to  statutory  authority. 
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Section  1102.  Confidentiality  of  Records — Government  Authorities. 
This  section  establishes  the  basic  restriction  on  Government  access  to 
records.  It  prohibits  a  Government  authority  from  obtaining  copies 
of  or  access  to  any  financial  records,  or  any  information  contained  in 
them,  from  a  financial  institution,  unless  a  special  exception  to  the  act 
is  met,  or  unless  the  procedures  spelled  out  for  ordinary  methods  of 
access  are  followed.  The  special  exceptions  are  provided  in  sections 
1103, 1113  and  1114.  There  are  five  normal  methods  of  access :  customer 
authorization  (section  1104),  administrative  subpoena  or  summons 
(section  1105),  judicial  subpoena  (section  1106),  search  warrant  (sec- 
tion 1107) ,  and  a  "formal  written  request"  from  a  Government  author- 
ity (section  1108) .  To  obtain  records  using  any  of  the  five  normal  meth- 
ods of  access,  the  Government  authority  must  see  that  the  records 
sought  are  reasonably  described. 

Section  1103.  Confidentiality  of  Eecords — Financial  Institutions. 
This  section  imposes  a  duty  on  financial  institutions  to  maintain  con- 
fidentiality of  customer  records.  It  prohibits  institutions,  and  their 
officers,  employees  and  agents,  from  providing  access  to  customer  rec- 
ords, or  to  information  contained  in  them,  except  as  permitted  by  the 
act.  Subsection  (b)  prohibits  financial  institutions  from  releasing 
records  even  when  they  are  sought  in  accordance  with  the  act  unless  the 
Government  authority  seeking  the  records  certifies  in  writing  that  it 
has  complied  with  any  applicable  provisions  of  the  act.  If  the  financial 
institution  re^^eives  such  a  certificate  it  is  relieved  of  civil  liability  for 
any  failures  by  the  Government  authority  to  comply  with  the  act  (see 
section  1117(c)).  This  is  intended  to  encourage  financial  institutions 
to  comply  promptly  with  Government  requests  for  records,  and  to  give 
the  customer  a  remedy  against  the  Government  where  it  is  the  Govern- 
ment that  has  violated  the  act.  A  Government  employee  submitting  a 
false  certificate  could  be  subject  to  criminal  prosecution  or  adminis- 
trative sanctions. 

Subsection  1103(c)  permits  financial  institutions  and  their  officers, 
employees  and  agents,  like  all  other  citizens,  to  notify  appropriate 
Government  authorities  that  they  have  information  which  may  be 
relevant  to  a  possible  violation  of  any  statute  or  regulation.  A  bank 
could,  and  should,  report  to  the  appropriate  officials  information  per- 
taining to  the  cashing  of  a  forged  check,  the  passing  of  counterfeit 
currency  or  bonds,  or  the  use  of  its  services  to  facilitate  a  fraudulent 
scheme.  This  section  is  intended  to  permit  such  reports  only  if  the  bank 
volunteers  the  information.  Government  authorities  may  not  provoke 
such  disclosures  by  making  inquiries.  Once  information  is  received  by 
Government  authorities,  they  must  obtain  anv  pertinent  records  that 
they  seek  in  accordance  with  the  procedures  of  the  bill.  Subsection  (d) 
permits  a  financial  institution  to  provide  copies  of  pertinent  financial 
records  to  Government  officials  where  that  is  necessary  to  perfect 
a  security  interest,  to  provide  a  claim  in  bankruptcy,  or  otherwise  to 
collect  a  debt  owed  to  the  bank  itself  or  to  the  bank  as  fiduciary. 

Section  1104.  Customer  Authorizations.  This  section  establishes  the 
first  means  of  government  access  to  records — voluntary  authorization 
by  the  customer.  Many  customers  under  investigation  may  wish  to 
cooperate.  Their  authorization  must  be  in  writing,  signed  and  dated. 
It  must  identify  the  records  which  are  authorized  to  be  disclosed 
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(i.e.,  cancelled  checks,  loan  application,  et  cetera)  and  the  Government 
agency  to  which  and  the  purposes  for  which  disclosure  is  authorized. 
An  authorization  is  valid  for  a  specified  period  up  to  3  months,  and  it 
may  be  revoked  at  any  time,  although  not  with  respect  to  records  that 
have  already  been  disclosed.  The  bank  is  prohibited  from  making  an 
authorization  a  condition  of  doing  business  with  it.  Subsection  (c) 
requires  the  bank  to  keep  a  record  of  all  instances  where  a  customer 
record  is  disclosed  pursuant  to  an  authorization,  and  to  record  as  well 
the  recipient  agency.  The  customer  is  entitled  to  a  copy  of  that  record 
unless  the  Government  has  obtained  a  court  order  barring  disclosure 
under  section  1109. 

Section  1105.  Administrative  Subpoena  and  Summons.  The  Govern- 
ment may  obtain  financial  records  using  an  administrative  subpoena 
or  summons.  Authority  to  issue  such  process  must  be  granted  by  some 
other  provision  of  law.  Such  process  may  be  used  only  if  there  is 
reason  to  believe  that  it  will  produce  information  relevant  to  a  legiti- 
mate law  enforcement  purpose.  This  standard  is  comparable  to  that 
in  existing  law  for  testing  subpoenas.  It  is  considerably  less  than  and 
conceptually  different  from  probable  cause,  as  the  process  would  often 
be  used  in  the  early  stages  of  an  investigation,  long  before  sufficient 
facts  had  been  developed  to  establish  probable  cause.  "Law  enforce- 
ment" is  broadly  defined  in  section  1101,  but  the  requirement  that  the 
purpose  be  "legitimate"  is  an  important  safeguard.  It  is  intended  to 
prevent  an  agency  from  acting  outside  the  scope  of  its  statutory  au- 
thority, (e.g.,  investigating  a  violation  over  which  it  has  no  jurisdic- 
tion), as  well  as  from  pursuing  an  investigation  in  bad  faith  to  harass 
or  intimidate  its  subject. 

Unless  a  delay  of  notice  is  obtained  pursuant  to  section  1109,  a 
customer  must  be  notified  of  the  Government's  summons  or  subpoena 
for  his  records.  The  customer  must  be  served  with  or  mailed  by  regis- 
tered or  certified  mail  to  his  last  known  address  a  copy  of  the  process 
and  the  notifice  form  specified  in  the  statute.  This  notice  is  intended 
to  spell  out  clearly  for  the  customer  the  steps  he  must  take  in  order  to 
initiate  a  proceeding  to  challenge  the  Government's  right  to  obtain 
his  records.  The  Government  agent  must  fill  in  the  appropriate  court 
in  which  to  bring  the  proceeding  and  the  name  and  address  of  the 
Government  official  or  agency  on  whom  the  papers  raising  a  challenge 
must  be  served.  Attached  to  the  notice  would  be  blank  forms  for  the 
affidavit  and  motion  which  the  customer  must  file  to  initiate  a  challenge 
under  section  1110.  The  challenge  proceeding  must  be  commenced  by 
filing  the  requisite  affidavit  and  motion  within  10  days  if  the  customer 
was  notified  by  means  of  personal  service  and  within  14  days  of  the 
date  of  mailing  if  the  customer  was  notified  of  the  summons  or  sub- 
poena by  mail.  Accordingly,  if  the  Government  authority  needs  the 
records  quickly,  it  should  serve  the  customer  personally  rather  than 
mailing  the  notice.  If  a  challenge  proceeding  is  not  commenced,  the 
Government  authoritv  may  obtain  the  records  at  the  expiration  of  the 
prescribed  time  for  filing  a  challenge.  If  a  challenge  proceedmg  is 
begun,  the  records  may  not  be  produced  unless  and  until  it  is  resolved 
in  favor  of  the  Government.  . 

Subsection  1105(b)  provides  an  alternative  customer  notice  and 
challenge  procedure  that  is  applicable  if  special  safeguards  are  ap- 
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plied.  Where  an  administrative  summons  or  subpoena  is  issued  in 
accordance  with  the  formal  procedures  provided,  the  records  may  be 
obtained  without  prior  notice  to  the  customer.  To  issue  a  summons  or 
subpoena  pursuant  to  this  subsex^tion  the  agency  or  department  must : 

(1)  deteiTTiine  that  the  investigation  is  necessary  to  a  rulemaking,  ad- 
judicatory- or  investigative  f miction  within  the  agency's  jurisdiction; 

(2)  issue  a  formal  order  of  investigation  specifying  details  of  the 
nature,  scope  and  authority  for  the  investigation,  and  the  persons 
authorized  to  conduct  it ;  and  (3)  determine  that  the  financial  records 
sought  are  related  to  the  investigation.  If  these  conditions  are  met,  the 
agency  may  serve  the  summons  or  subp'jena  on  the  financial  institu- 
tion and  obtain  the  records  without  notifying  the  customer.  The  cus- 
tomer must  be  given  notice  within  14  days  after  issuance  of  the  process. 
The  customer  then  has  10  days  from  receipt  of  the  notice  to  challenge 
the  legality  of  the  investigation  under  the  standards  of  the  bill  and  its 
compliance  with  the  procedures  of  the  bill.  The  customer  niay  obtain 
an  order  enjoining  further  access  by  the  agency  in  violation  of  the  act, 
and  enjoining  the  use  and  requiring  the  return  of  improperly  obtained 
records. 

Section  1106.  Search  Warrants.  Search  warrants  may  be  used  to 
gain  access  to  records  if  they  are  obtained  pursuant  to  the  Federal 
Rules  of  Criminal  Procedure.  A  search  warrant  would  require  a  show- 
ing of  probable  cause  under  the  fourth  amendment,  a  higher  standard 
than  the  other  forms  of  process  necessitate.  Because  of  the  increased 
privacy  protection  provided  by  this  high  standard,  and  the  traditional 
ex  parte  nature  of  proceedings  to  issue  warrants,  the  pre-notice  and 
challenge  provisions  applicable  to  other  forms  of  process  do  not  cover 
search  warrants.  However,  a  customer  whose  records  are  obtained 
pursuant  to  a  search  warrant  must  be  notified  of  that  fact  within  90 
days  after  execution  of  the  warrant  by  mailing  of  a  copy  of  the  war- 
rant and  the  notice  specified  in  subsection  (b).  Under  subsection  (c), 
a  delay  of  up  to  180  days  in  the  giving  of  this  notice  may  be  granted 
if  a  court,  upon  application  of  the  Government  authority,  makes  the 
findings  specified  in  section  1109(a)  governing  delay  of  notice.  Fur- 
ther 90  day  delays  may  be  granted  under  the  same  conditions.  Upon 
expiration  of  all  periods  of  delay  a  copy  of  the  warrant  and  the  notice 
specified  in  subsection  (c)  must  be  mailed  to  the  customer. 

Section  1107.  Judicial  Subpoena.  This  section  i^ermits  access  to  fi- 
nancial records  by  means  of  judicial  subpoenas.  This  would  cover  any 
type  of  subpoena  issued  by  a  Federal  court,  including  grand  jury 
subpoenas,  subpoenas  for  trial,  orders  to  produce  documents,  etc.  The 
order  must  be  one  that  the  court  is  authorized  by  statutory  or  common 
law  to  issue  and  there  must  be  reason  to  believe  that  the  subpoena  will 
produce  information  relevant  to  a  legitimate  law  enforcement  purpose. 
Unless  a  delay  of  notice  is  obtained  pursuant  to  section  1109,  the  sub- 
poena may  not  be  executed  imtil  the  customer  has  been  served  with  a 
copy  of  the  subpoena  and  the  notice  prescribed  by  section  1107(2), 
and  provided  an  opportunity  to  challenge  the  Government's  access 
(section  1107(3)).  The  notice  for  challenge  are  similar  to  those  for 
administrative  summonses. 

Section  1108.  Formal  Written  Request.  This  method  of  access 
would  be  created  for  the  first  time  by  this  bill.  It  is  necessary  because 
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many  agencies  of  the  Government  with  vital  criminal  and  civil  en- 
forcement responsibilities  do  not  now  have  administrative  summons 
authority.  These  agencies  include  the  Federal  Bureau  of  Investigation, 
all  of  the  Justice  Depailment's  litigating  and  law  enforcement  divi- 
sions except  the  Antitrust  Division  and  the  Drug  Enforcement  Ad- 
ministration; the  Secret  Service,  and  a  number  of  other  Treasury 
Department  agencies.  In  order  to  provide  these  agencies  with  con- 
tinued access  to  financial  records  for  legitimate  law  enforcement  pur- 
poses, the  bill  creates  the  "formal  written  request."  In  effect,  the 
formal  written  request  will  formalize  the  current  modes  of  informal 
access  to  records  used  by  Government  agencies. 

The  foiTTial  written  request  is  a  document  issued  by  a  Government 
authority  where  there  is  reason  to  believe  that  the  request  will  produce 
information  relevant  to  a  legitimate  law  enforcement  purpose.  This 
is  the  same  standard  applicable  under  the  bill  to  other  forms  of  process 
except  search  warrants.  The  formal  written  request  is  not  intended  to 
replace  the  administrative  summons  or  subpoena ;  it  may  be  used  only 
where  no  administrative  summons  or  subpoena  authority  reasonably 
appears  to  be  available  to  the  Government  agency  to  use  in  obtaining 
the  records  sought  for  the  particular  purpose  for  which  they  are 
sought.  The  "particular  purpose  '  qualitication  is  necessary  because 
some  agencies  do  have  an  administrative  summons  or  subpoena  au- 
thority limited  to  certain  purposes.  The  formal  written  request  must 
also  be  issued  in  accordance  with  regulations  promulgated  by  the  head 
of  the  Government  agency  or  department.  These  regulations  should 
specify  such  limitations  on  the  formal  written  request  as  the  circum- 
stances in  which  it  may  be  used,  the  form  it  must  take,  the  information 
it  must  contain,  and  the  officials  w^ho  may  issue  it.  Paralleling  the  re- 
quirements for  other  forms  of  process,  section  1108(4)  provides  that 
the  customer  must  be  notified  of  the  request,  unless  a  delay  of  notice 
is  obtained  pursuant  to  section  1109,  and  afforded  an  opportunity  to 
challenge  its  validity  before  records  may  be  obtained.  A  customer 
challenge  to  a  formal  written  request  is  technically  a  motion  to  enjoin 
the  request  rather  than  a  motion  to  quash  as  in  the  case  of  other  forms 
of  process.  If  the  motion  is  successful,  the  Government  would  be  en- 
joined from  pursuing  the  request  from  the  financial  institution.  If  the 
customer  loses,  however,  it  should  be  noted  that — unlike  an  adminis- 
the  request  rather  than  a  motion  to  quash  as  in  the  case  of  other  forms 
a  financial  institution  to  comply  with  the  request.  Unlike  the  other 
forms  of  process,  the  request  is  just  that — a  plea  for  cooperation  from 
the  recordkeeper.  A  financial  institution  receiving  such  a  request  would 
be  free  even  after  an  unsuccessful  customer  challenge,  just  as  it  is 
when  an  agency  seeks  informal  access  to  records  today,  to  refuse  to 
disclose  the  records.  In  contrast  to  a  summons  or  subpoena,  the  request 
is  not  enforceable.  On  the  other  hand,  the  formal  written  request  does 
meet  one  of  the  major  goals  of  privacy  legislation — it  provides  a 
"paper  trail"  to  record  Government  ac-cess  to  records,  and  it  affords 
the  customer  a  vehicle  through  which  to  exercise  his  or  her  prenotice 
and  standing  rights.  Giving  a  statutorily  sanctioned  structure  to  cur- 
rent informal  modes  of  access  should  promote  voluntary  cooperation 
with  Government  agencies  seeking  records  legitimately. 

Section  1109.  Delayed  Notice— Preservation  of  Records.  Section 
1109(a)   permits  a  Government  authority  to  obtain  from  a  court  a 
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delay  in  the  customer  notices  that  otherwise  must  be  given  when  ac- 
cess to  records  is  sought  or  obtained  by  any  method  under  the  bill.  A 
delay  may  be  granted  upon  the  Government's  application  only  if  the 
court  finds  that  there  is  reason  to  believe  that  notifying  the  customer 
will  result  in  endangering  the  life  or  physical  safety  of  any  person, 
flight  from  prosecution,  destruction  or  tampering  with  evidence,  or 
intimidation  of  witnesses.  In  addition,  subsection  1109(a)  (3)  (E)  is 
a  general  liarm  provision  designed  to  accommodate  unanticipated  needs 
for  delay  of  notice.  It  is  intended  to  be  used  only  where  the  potential 
harm  to  an  investigation  is  of  a  magnitude  similar  to  the  listed 
jeopardizing  factors,  or  in  the  case  of  a  trial  or  other  ongoing  official 
proceeding,  where  notice  would  unduly  delay  the  proceeding.  The  last 
exception  is  a  narrow  one  designed,  for  example,  to  pennit  the  use  of 
trial  subpoenas  for  records  immediately  before  or  during  a  proceeding. 
A  judge  would  be  free  in  such  a  situation  simply  to  shorten  the  time 
for  customer  response  if  service  on  the  customer  would  otherwise  not 
jeopardize  the  proceeding.  Since  a  delay  of  notice  permits  the  agency 
to  obtain  records  before  the  customer  has  an  opportunity  to  challenge 
the  legitimacy  of  the  request,  the  court  must  also  make  two  other  find- 
ings: (1)  that  the  investigation  is  within  the  agency's  lawful  jurisdic- 
tion, and  (2)  that  there  is  reason  to  believe  that  the  records  sought 
will  produce  evidence  relevant  to  a  legitimate  law  enforcement 
purpose. 

Subsection  (b)  (1)  specifies  that  if  the  requisite  findings  are  made, 
the  court  shall  enter  an  ex  parte  order  granting  a  delay  of  notice  for 
up  to  90  days.  In  addition,  the  bank  shall  be  ordered  not  to  disclose 
the  fact  of  the  request  or  that  records  have  been  obtained.  The  Govern- 
ment may  apply  for  further  extensions  of  the  delay  under  subsection 
( b)  ( 2 ) ,  but  in  each  such  case,  it  must  make  the  factual  showing  of  need 
required  by  subsection  (a).  At  the  end  of  any  period  of  delay,  the 
customer  must  be  served  or  mailed  a  copy  of  the  process  or  request 
and  the  notice  specified  in  subsection  (b)  (3)  giving  the  reason  for 
the  delay  and  purpose  of  the  investigation. 

A  proviso  IS  included  in  subsection  (b)(1)  to  deal  with  a  unique 
problem  faced  by  the  Office  of  Foreign  Assets  Control  of  the  Depart- 
ment of  the  Treasury.  This  Agency  administers  the  Trading  with  the 
Enemy  Act,  the  International  Emergency  Economic  Powers  Act,  and 
the  United  Nations  Participation  Act.  Under  these  statutes  the  Board 
may  enter  orders  blocking  transactions  in  American  bank  accounts 
owned  or  controlled  by  nationals  of  certain  foreign  nations,  generally 
countries  unfriendly  to  the  United  States.  While  there  is  usually  no 
reason  not  to  notify  such  customers  of  these  actions,  there  may  be  situa- 
tions where  doing  so  would  endanger  the  life  or  physical  safety  of  the 
customer  himself,  his  relatives  or  associates.  Where  the  customer  re- 
mains in  contact  with  his  native  land,  and  the  government  there  is  an 
enemy  of  the  United  States  or  a  totalitarian  regime,  that  govern- 
ment may  well  learn  of  the  existence  of  the  account  if  notice  is  sent  to 
the  customer.  Upon  learning  that  the  customer  has  assets  in  the  United 
States,  the  foreign  regime  may  threaten  the  customer  with  violence  or 
death  as  a  reprisal,  or  an  inducement  to  turn  the  money  over  to  the 
government.  Only  if  a  court  finds  that  such  a  danger  to  a  person  some- 
how associated  with  the  account  exists,  may  it  order  an  indefinite  delay 
of  notice  to  protect  the  customer. 
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Subsection  (c)  requires  courts  granting  delays  of  notice  under  this 
section  to  report  essential  information  concerning  the  delays  to  the  Ad- 
ministrative Office  of  the  United  States  Courts.  The  Administrative 
Office  is  required  to  compile  an  annual  report  for  Congress  summariz- 
ing and  analyzing  the  use  of  the  delay  provisions.  This  reporting  re- 
quirement is  similar  to  one  imposed  by  the  Federal  wiretap  laws,  18 
U.S.C.  §§  2510  et  seq.,  and  should  assist  in  evaluation  of  the  effective- 
ness of  the  bill. 

Subsection  (d)  spells  out  the  notice  procedures  to  be  followed  when 
the  Government  obtains  records  using  the  Emergency  Access  provision 
(section  1114(b) ).  A  copy  of  the  process  used  must  be  served  upon  or 
mailed  to  the  customer  as  soon  as  practicable  after  the  records  are  ob- 
tained, together  with  the  notice  specified  in  the  statute.  A  delay  of  this 
noticemay  be  obtained,  however,  pursuant  to  sections  1109  (a)  and  (b). 

Subsection  (e)  directs  the  court  to  which  a  delay  application  is  made 
to  preserve  all  materials  pertaining  to  the  application.  The  customer 
may  petition  the  court  for  disclosure  of  the  records,  which  should  be 
granted  unless  the  court  makes  the  findings  required  in  section  1109 

Section  1110.  Customer  Challenge  Provisions.  This  section  estab- 
lishes the  customer's  right  to  challenge  government  access  to  his  or 
her  financial  records.  It  applies  to  all  methods  of  access  covered  by  the 
bill  except  search  warrants,  which  retain  their  traditional  ex  parte 
character. 

Subsection  (a)  gives  the  customer  10  days  from  the  date  of  service 
or  14  days  from  the  date  of  mailing  of  a  notice  to  move  to  halt  the  Gov- 
ernment's access.  The  customer  must  file  a  motion  to  quash  an  adminis- 
trative summons  or  subpoena  or  a  court  order.  Since  a  formal  written 
request  is  not  technically  a  form  of  legal  process  that  may  be  quashed, 
the  customer  must  make  an  application  to  enjoin  the  agency  from 
obtaining  records  pursuant  to  such  a  request.  Procedurally,  such  an 
application  should  be  treated  no  differently  from  a  motion  to  quash. 
The  motion  or  application  could  be  filed  in  the  U.S.  district  court 
where  the  bank  holding  the  records  is  located.  Service  of  the  motion 
must  be  made  on  the  Government  authority,  but  it  may  be  accom- 
plished by  "delivery,"  as  that  term  is  defined  in  rule  5(b)  of  the  Fed- 
eral Kules  of  Civil  Procedure,  or  by  mailing  by  registered  or  certi- 
fied mail  to  the  person,  office,  or  department  specified  on  the  notice 
form  given  to  the  customer.  This  form  of  service  to  initiate  an  action 
against  a  Government  agency  is  intended  to  give  the  Government  ade- 
quate notice  but  to  be  as  simple  as  possible.  It  dispenses  with  the  re- 
quirements of  rule  4  of  the  Federal  Rules  of  Civil  Procedure  necessitat- 
ing service  on  the  U.S.  attorney  and  the  Attorney  General  as  well  as 
the  agency.  Since  service  is  made  on  the  person,  office,  or  department 
specified  in  the  notice  itself,  it  allows  the  Government  agency  using 
the  process  to  assure  itself  of  prompt  notice. 

Under  the  bill,  when  he  brings  a  challenge  proceeding  in  court,  the 
customer  must  show  by  affidavit  or  sworn  statement  fii-st,  that  he  is  a 
person  having  standing  to  contest  access  under  the  bill — a  customer 
whose  financial  records  are  being  sought ;  and  second,  that  there  is  a 
factual  basis  for  concluding  that  there  is  no  reason  to  believe  that  the 
records  being  sought  contain  information  relevant  to  a  legitimate  law 
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enforcement  purpose,  or  that  there  has  not  been  substantial  compliance 
with  the  provisions  of  the  bill.  In  making  this  limited  showing,  the 
customer  might  allege,  for  example,  that  he  has  committed  no  offense 
over  which  the  agency  has  jurisdiction,  that  the  investigation  is  for 
some  reason  not  a  legitimate  one  for  the  agency  to  conduct,  or  that  it 
is  being  conducted  solely  to  harass  or  intimidate  him,  as  by  showing 
the  existence  of  an  "enemies  list,"  or  a  political  basis  for  the  investiga- 
tion, or  frequent  recent  unsuccessful  probes  of  his  affairs. 

If  the  customer's  papers  fail  to  make  the  pinm-a  fa^ie  showing  re- 
quired by  subsection  1110(a)  (1)  and  (2),  the  court  should  deny  the 
motion  or  application.  If,  however,  the  requisite  showing  is  made,  the 
court  should  order  the  Government  to  file  a  sworn  response  that 
should  set  forth  the  reasons  why  the  investigation  is  proper  and  why 
the  records  meet  the  relevancy  test.  The  Government  would  bear  the 
burden  of  proving  compliance  with  the  bill's  requirements  for  access. 

In  order  to  prevent  abuse  of  the  challenge  procedure  as  a  method 
of  pretrial  discovery  by  punative  criminal  defendants,  the  bill  per- 
mits the  iGovernment  to  file  this  response  in  camera  if  it  gives  the 
reasons  which  make  in  camera  review  appropriate.  In  camera  review 
should  be  used  only  if  necessary  to  protect  the  investigation  or  to  avoid 
improper  discovery  practices.  The  court  is  empowered  thereafter  to 
conduct  any  additional  proceedings  that  it  deems  appropriate,  in 
such  manner  as  it  finds  proper. 

In  order  to  prevent  delay  of  investigations,  all  supplementary  pro- 
ceedings must  be  completed  and  the  motion  decided  within  7  calendar 
days  of  the  filing  of  the  Government's  response.  There  is  no  specified 
time  limit  for  the  court  to  rule  on  the  sufficiency  of  the  customer's 
initial  filing  of  challenge  papers,  but  it  is  intended  that  this  be  done 
as  promptly  as  possible.  It  should  be  noted,  however,  that  if  the  in- 
vestigation is  particularly  urgent,  the  Government  could  obtain  a  de- 
cision within  a  week  simply  by  filing  a  response  without  waiting 
for  the  court  to  rule  on  the  sufficiency  of  the  customer's  challenge 
papers  or  to  order  the  filing  of  a  response. 

The  bill  contemplates  that  magistrates  rather  than  district  judges 
will  hear  many  of  the  mations  or  applications.  The  use  of  magistrates 
for  this  purpose  is  encouraged,  and  the  proposed  Magistrates  Act  of 
1978,  S.  1613,  will  further  facilitate  their  use. 

Subsection  (c)  spells  out  the  results  that  follow  when  the  court 
makes  particular  findings  under  the  bill.  These  are  straightforward. 
"Substantial  compliance"  with  the  provisions  of  the  bill  would  en- 
title an  agency  to  prevail.  This  language  is  intended  only  to  ensure 
that  minor  technical  violations  of  the  bill  are  not  the  basis  for  deny- 
ing access. 

Subsection  (d)  provides  that  if  a  motion  or  application  to  pre- 
vent access  is  denied,  there  is  not  a  final  order  from  which  an  inter- 
locutory appeal  might  be  taken.  The  intent  is  to  treat  such  orders  in 
the  manner  as  civil  discovery  motions  or  criminal  warrants — as  evi- 
dentiary matters  which  are  part  of  the  record  for  appeal  purposes 
after  judgment,  but  as  to  which  there  is  no  appeal  before  that  time. 
If  a  legal  proceeding  using  the  records  is  commenced  against  the  cus- 
tomer, he  or  she  may  appeal  the  issue  as  part  of,  and  in  accordance 
with  the  requirements  for,  any  appeal  from  a  final  judgment  in  that 
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proceeding.  The  phrase  "arising  out  of  or  based  upon  the  financial 
records"  is  intended  to  cover  any  proceeding  in  which  records  are 
used  in  any  way,  e.g.,  as  evidence  or  for  investigatory  purposes. 

Where  no  legal  proceeding  against  the  customer  is  to  be  commenced, 
an  appeal  may  be  taken  wnthin  30  days  of  a  notification  to  that  effect. 
Subsection  (d)  requires  an  agency  obtaining  records  to  give  the  cus- 
tomer such  notification  promptly  after  a  determination  not  to  pro- 
ceed is  made.  If  no  such  determination  is  made  within  180  days,  a 
certification  to  that  effect  must  be  filed  in  court,  and  at  reasonable 
intervals  thereafter  further  certifications  may  be  required  by  the  court 
until  the  investigation  is  completed. 

A  customer  could  also  challenge  the  propriety  of  a  procedure  that 
allowed  access  to  records  by  bringing  an  action  for  civil  penalties 
under  section  1119,  but  section  1110(e)  provides  that  the  challenge 
procedures  are  the  sole  judicial  remedy  available  to  a  customer  to  op- 
pose disclosure  of  records  pursuant  to  this  bill. 

Subsection  (f)  is  intended  to  preserve  current  law  with  respect  to 
the  rights  of  a  financial  institution  to  contest  a  summons  or  subpena 
for  its  records.  If  an  institution  now  has  standing  to  claim  a  subpena 
is  vague,  overbroad,  or  that  compliance  with  it  would  be  unduly  bur- 
densome, such  claims  remain  open  to  it.  Similarly,  an  institution  re- 
mains free  to  refuse  access  based  on  the  noncoercive  foi-mal  written 
request.  A  customer,  however,  does  not  have  standing  under  the  bill  to 
raise  claims  that  are  based  solely  on  the  rights  of  the  institution,  such 
as  the  burdensomeness  of  compliance.  If  an  institution  does  intend  to 
contest  coercive  process,  it  may  intervene  as  a  party  in  a  customer 
challenge  proceeding. 

Section  1111.  Duty  of  Financial  Institutions.  This  section  is  intend- 
ed to  insure  that  financial  institutions  continue  to  process  govern- 
ment requests  for  records  pending  the  giving  of  notice  and  duration 
of  customer  challenge  proceedings  under  the  bill.  By  the  end  of  these 
time  periods,  the  requested  records  must  be  assembled  and  ready  for 
deliveiy  or  disclosure  to  the  agency  if  the  bill's  provisions  are  com- 
plied with  and  the  financial  institution  is  presented  with  the  section 
1103(b)  certificate  to  that  effect.  If  the  bank  is  contesting  the  request 
as,  e.g.,  overboard  or  burdensome,  it  is  protected  from  having  to  as- 
semble the  records  in  the  meantime  by  the  "unless  othei-^'ise  provided 
by  law"  clause. 

Section  1112.  Use  of  Information.  Provides  that  copies  of  or  the 
information  contained  in  financial  records  obtained  pui-suant  to  this 
title  may  not  be  used  or  retained  in  any  fonn  for  any  purpose  other 
than  the  specific  statutory  purpose  for  which  the  infonnation  was 
originally  obtained,  and  that  the  infonnation  or  records  may  not  be 
provided  to  any  other  government  agency  or  department  except 
where  specifically  authorized  by  statute.  The  section  further  pmvides 
that  nothing  in  "the  title  prohibits  any  supervisory  agency  from  ex- 
changing examination  reports  or  providing  information  to  an  en- 
forcement agency  concerning  a  possible  violation  of  a  regulation  or 
statute  administered  by  the  supen'isor>'  agency.  The  section  also  pro- 
vides that  nothing  in  the  title  authorizes  a  supemnsoiT  agency  to  with- 
hold information  from  the  Congress. 

Section  1113.  Exce.i)ti(ms.  This  section  brings  together  a  number  of 
areas  to  which  the  bill,  for  one  reason  or  another,  does  not  apply. 
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(a)  Xonidentifiable  infoniiation.  This  exception  makes  it  clear  that 
the  hill  does  not  restrict  the  dissemination  of  financial  information  that 
is  not  identified  with,  or  identifiable  as  derived  from,  the  financial 
records  of  any  particular  cnstomer. 

(b)  Sui^ervisory  agencies.  This  section  allows  supervisory  agencies, 
as  defined  in  section  1101(b),  access  to  and  authority  to  disclose 
financial  records  solely  in  tJie  exercise  of  their  supervisory,  regidator\% 
and  monetary  functions. 

(c)  Internal  Kevenue  Service  sunnnonses.  Administrative  sum- 
monses issue<l  by  the  Internal  Revenue  Service  are  already  subject  to 
privacy  safeguards  under  section  1205  of  the  Tax  Reform  Act  of  1976 
(26  U.S.C.  §7609).  Accordingly,  they  are  exempted  from  the  pro- 
cedures of  this  bill. 

(d)  Required  reports.  This  exception  pennits  the  disclosure  of 
financial  records  or  infonnation  required  to  be  repoi-ted  by  other  laws, 
or  rules  or  regulations  promulgated  under  them.  Instead  of  attempting 
to  list  all  sucii  provisions,  whicli  might  inadvei-tently  result  in  omis- 
sions, the  subsection  covers  generally  "any  statute  or  i-egidation."  This 
subsection  is  intended,  for  example,  to  allow  the  reporting  of  informa- 
tion and  the  making  of  reports  or  returns  required  by  tlie  Internal 
Revenue  Code,  the  Bank  Secrecy  Act,  the  Federal  Deposit  Insurance 
Act,  the  Xational  Housing  Act,  and  the  Currency  and  Foreign  Trans- 
actions Reporting  Act. 

(e)  Government  litigation  with  a  customer.  Where  the  customer  and 
a  federal  agency  are  already  engaged  in  civil  oi' criminal  litigation,  the 
right  to  notice  before  access  to  records  is  obtained,  and  to  object 
to  the  i-elevancy  of  any  request  for  records,  is  provided  by  ndes  of 
court,  and  the  ability  to  move  to  quash  process  or  move  for  a  protec- 
tive order  in  the  proceeding  itself.  The  entire  process  is  subject  to 
direct  judicial  supervision.  Thus,  this  exemption  allows  access  to  rec- 
ords through  discovery  pursuant  to  the  Federal  Rules  of  Civil  and 
Criminal  Procedure  to  replace  access  procedures  under  the  act. 

(f)  Administrative  proceeding  against  a  customer.  This  exception 
parallels  the  previous  exception  for  judicially-supervised  discovery.  It 
covere  situations  where  the  govemment  authority  and  the  customer 
are  parties  in  an  administrative  adjudicatory  proceeding  subject  to  5 
U.S.C.  §  554.  In  such  pix)ceedings,  the  customer's  privacy  rights  w'ould 
be  protect-ed  by  the  administrative  law  judge's  supervision  of  dis- 
covery proceedings.  See  5  U.S.C.  §  555(d). 

(g)  Identity  of  account  used  for  suspicious  transaction.  This  section 
is  intended  to  allow  the  o:overnment  to  learn  the  identity  of  a  customer 
whose  account  was  involved  in  wdiat  appears  to  be  a  suspicious  trans- 
action. In  this  purpose,  it  is  similar  to  a  provision  of  the  Tax  Reform 
Act  of  1976  called  the  "Jolui  Doe  summons,"  but  it  is  drawn  more 
narrowly  to  reflect  the  needs  of  the  affected  agencies.  The  provision 
would  be  used  in  situations  where,  for  example,  the  agency  knows  only 
that  a  large  sum  of  cash  was  deposited  in  the  bank  (see  United  States 
v.  Bisceglia,  420  U.S.  141(1975)),  or  that  the  bank  has  been  used  to 
transmit  funds  to  an  enemy  nation,  or  that  the  bank  pi'ocevSse<l  a  forged 
check  or  other  instrument.  Such  transactions  would  clearly  appear  to 
involve  violations  of  law,  but  in  order  to  investigate  further  the  agency 
needs  to  know  the  name  and  address  of  the  customer,  and  the  account 
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number  and  type  of  account  involved.  This  section  would  allow  that 
infonnation  to  be  obtained.  This  is  basically  the  information  contained 
on  an  account  signature  card ;  it  is  not  the  record  of  a  series  of  financial 
transactions  by  a  customer,  which  could  only  be  obtained  by  follow- 
ing the  other  procedures  of  the  bill.  Only  the  notice  and  challenfje  pro- 
visions of  the  bill  are  made  inapplicable  by  this  subsex?tion,  so  that  the 
government  must  use  some  form  of  process  to  get  even  the  limited 
information  allowed. 

Because  of  the  special  nature  of  Foreign  Assets  Control  and  certain 
other  functions  performed  by  the  Department  of  the  Treasury,  sub- 
section (h)  (1)  is  written  to  allow  disclosure  of  basic  account  informa- 
tion concerning  one  or  all  transactions  through  a  bank  connected  with, 
e.g.,  a  particular  foreign  country.  Such  transactions  may  be  unlawful 
or  subject  to  regidation  under  the  Bank  Secrecy  Act,  the  Currency  and 
Foreign  Transactions  Reporting  Act,  the  Trading  with  the  Enemy 
Act,  the  International  Emergency  Economic  Powers  Act,  or  the 
United  Nations  Participation  Act.  In  addition,  subsection  (h)  (2)  per- 
mits identification  of  customers  to  the  Office  of  Foreign  Assets  Con- 
trol on  the  sole  basis  that  they  are  associated  with  a  particular  foreign 
country.  This  is  necessary  because  the  blocking  orders  for  accounts 
owned  or  controlled  by  nationals  of  nations  unfriendly  to  the  interests 
of  the  United  States  which  must  be  issued  under  the  last  three  actvS 
mentioned  above  do  not  depend  upon  the  occurrence  or  nature  of  any 
particular  transactions  in  those  accounts. 

(h)  Financial  institutions  as  investigatory  target.  This  exemption 
assures  access  to  records  where  an  investigation  or  examination  is  not 
directed  at  any  individual  cus*^omer,  but  nevertheless  must  use  cus- 
tomer records  to  investigate  the  financial  institution  itself.  "V^Hiere  it  is 
the  financial  institution  that  is  the  "target"  of  an  investigation  or  ex- 
amination, customer  notice  and  standing  is  inappropriate,  as  the 
Privacy  Protection  Study  Commission  recognized.  The  same  principle 
applies  whether  the  agency  seeking  access  to  records  is  the  Federal 
Resen'e  Board  auditing  a  bank's  lending  or  accounting  practices,  the 
Civil  Rights  Division  investigating  a  charge  of  redlining  or  credit 
discrimination  against  the  bank,  or  the  Securities  and  Exchange  Com- 
mission investigating  questionable  stock  dealings  by  the  institution. 

Accordingly,  subsection  (h)  grants  an  exemption  from  customer 
notice  and  standing  requirements  to  requests  for  records  sought  by  a 
government  authority  in  connection  with  an  official  proceeding,  in- 
vestigation, examination,  or  inspection  directed  at  the  financial 
institution. 

There  are  two  important  safeguards  against  abuse  of  this  excep- 
tion. First,  the  agency  must  give  the  bank  a  certificate  stating  that 
the  records  are  sought  for  an  exempt  pui'pose.  Second,  whore  records 
of  an  individual  customer  are  obtained  in  the  course  of  an  investiga- 
tion of  a  bank,  they  may  not  \ye  transferred  to  another  agency.  If  the 
inspecting  agency  does  discover  evidence  of  a  potential  violation  of 
a  civil,  criminal  or  regulatory  statute  administered  by  another  agency, 
it  may  notify  that  agency  of  relevant  information,  such  as  the  iden- 
tity of  the  customer  and  the  nature  of  the  violation.  The  second  agency 
may  only  obtain  the  records  itself,  however,  by  using  the  methods  of 
access  provided  by  the  act.  For  example,  if  the  Civil  Rights  Division, 
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while  investigating  a  bank's  credit  practices,  discover  in  a  customer 
account  record  evidence  of  a  fraudulent  scheme,  the  Division  could 
notify  the  appropriate  law  enforcement  officials,  who  could  then  seek 
the  customer's  records  by,  say,  a  formal  written  request,  with  notice 
to  and  an  opportunity  for  challenge  by  the  customer. 

(i)  Grand  juries.  Nothing  in  the  bill  except  the  bank  payment 
requirement  and  section  1120  applies  to  any  aspect  of  the  proceedings 
before  a  Federal  grand  jury.  This  is,  of  course  designed  to  exempt 
grand  jury  subpoenas  from  the  bill.  The  grand  jury  is  the  single  most 
important  investigative  tool  of  criminal  law  enforcement.  In  addition, 
grand  jury  procedures  are  already  subject  to  judicial  scrutiny.  Fur- 
thermore, the  Supreme  Court  decisions  indicate  that  the  constitu- 
tional status  of  the  grand  jury  protects  it  from  burdensome  delays. 
Finally,  grand  juries  are  protected  by  rules  keeping  their  proceedings 
secret.  Expanded  notice  and  challenge  rights  might  diminish  grand 
jury  secrecy  and  threaten  the  privacy  of  individuals  being  investigated. 

Section  1114.  Special  Procedures.  This  section  allows  access  to  rec- 
ords in  two  narrow  sets  of  circumstances  that  are  essential  to  the  na- 
tion :  where  records  are  needed  for  foreign  intelligence  or  Secret  Serv- 
ice protective  functions,  and  where  records  are  needed  in  a  serious 
emergency  situation. 

Subsection  (a)  exempts  foreign  intelligence  and  protective  activi- 
ties from  all  provisions  of  the  bill,  except  the  civil  penalties  of  section 
1117  and  the  requirement  of  section  1115  that  financial  institutions  be 
reimbursed  for  searching  for  and  copying  records.  The  foreign  intel- 
ligence activities  covered  are  limited  to  counter-intelligence  functions 
(i.e.,  monitoring  the  activities  of  enemy  agents  in  the  United  States), 
and  the  collection  of  foreign  positive  mtelligence  regarding  the  activi- 
ties of  enemy  nations.  The  Secret  Service  protective  functions  are  solely 
those  set  out  in  two  statutes,  18  U.S.C.  §8056  and  3  U.S.C.  §  202,  man- 
dating protection  of  the  President,  the  Vice  President,  and  candidates 
for  those  offices,  families  of  such  persons,  and  certain  foreign  digni- 
taries. 

Records  may  be  obtained  only  for  use  for  one  of  the  exempt  purposes 
by  an  agency  authorized  to  conduct  intelligence  activities  or  by  the 
Secret  Service.  To  prevent  abuse,  subsection  (a)  (2)  requires  the  agency 
to  submit  to  the  financial  institution  the  certificate  of  compliance  with 
the  act  required  by  section  1103(b).  It  nmst  be  signed  by  a  supervisory 
agent  of  a  rank  designated  by  the  agency  head,  not  by  a  street-level 
agent.  In  effect,  the  certificate  in  such  a  case  would  be  certifying  that 
the  records  were  legitimately  necessary  for  the  intelligence  or  protec- 
tive activity.  Subsection  (a)(4)  requires  any  government  authority 
that  uses  this  exemption  to  com])ile  an  annual  tabulation  of  its  use. 
It  is  intended  that  the  congressional  committees  having  oversight  juris- 
diction over  the  agencies  will  review  these  tabulations  as  further  pro- 
tection against  misuse  of  the  exemptions.  In  order  to  assure  the  abso- 
lute secrecy  needed  for  the  investigations  covered  by  the  exemptions, 
subsection  (a)  (3)  prohibits  a  financial  institution  from  disclosing  to 
any  person  that  access  has  been  sought  or  records  obtained  pursuant  to 
these  exemptions. 

Subsection  (b)  permits  the  government  to  obtain  records  Avithout 
giving  the  customer  notice  in  advance  where  a  serious  emergency 
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exists.  This  provision  is  designed  for  use  in  those  very  rare  situations 
where  access  to  records  is  needed  so  quickly  that  there  is  not  even  time 
to  apply  to  a  court  for  a  delay  of  notice.  Indeed,  in  many  such  cases, 
giving  notice  'per  se  is  not  the  problem ;  the  time  it  takes  is.  The  cases 
are  those  in  which  a  delay  in  obtaining  records  would  create  imminent 
danger  of  physical  injury,  serious  property  damage,  or  flight  to  avoid 
prosecution.  The  use  of  bank  records  to  investigate  an  ongoing  kid- 
naping is  an  example. 

Kecords  may  be  obtained  in  such  cases  if  a  section  1103(b)  certificate 
is  presented  to  the  financial  institution  and  it  is  signed  by  a  super- 
visory official  of  a  rank  designated  by  the  agency  head.  The  certificate 
in  such  a  case  would,  in  effect,  be  certifying  that  one  of  the  enumerated 
harmful  events  would  occur  if  access  were  delayed.  Within  5  days 
thereafter,  a  sworn  statement  justifying  the  need  for  emergency  access 
must  be  filed  in  court  by  a  supervisory  level  official  designed  by  regu- 
lation by  the  head  of  the  agency.  Thereafter,  notice  to  the  customer 
must  be  given  as  provided  in  section  1109(d).  If  a  customer  believes 
that  access  was  improperly  obtained,  he  or  she  may  then  request  the 
government's  justifying  documents  under  section  1109(e),  and  could 
seek  civil  penalties  under  section  1117.  Subsection  (b)  (4)  requires  an 
annual  tabulation  of  instances  in  which  emergency  access  is  obtained 
to  be  compiled  by  agencies  using  it.  As  in  the  case  of  intelligence  and 
protective  functions,  it  is  intended  that  the  appropriate  oversight 
committees  of  the  Congress  will  use  these  tabulations  to  monitor  com- 
pliance with  the  act. 

Section  1115.  Cost  Reimbursement.  In  order  to  reimburse  financial 
institutions  for  the  expense  of  complying  with  requests  for  financial 
records,  this  section  requires  a  government  authoritv  obtaining  records 
to  pay  such  reasonably  necessary  costs  that  an  institution  has  directly 
incurred  in  searching  for,  reproducing,  or  transporting  books,  papers, 
records,  or  other  data  required  to  be  and  actually  produced.  The  rates 
and  conditions  for  such  repayment  of  costs  will  be  established  by 
Federal  Reserve  Board  regulations.  The  Budget  Act  requires  that  the 
effective  date  of  this  section  be  delayed  until  October  1,  1979. 

Section  1116.  Jurisdiction.  This  section  grants  jurisdiction  to  the 
Federal  courts  to  hear  any  action  to  enforce  a  provision  of  the  bill.  It 
also  provides  a  3-year  statute  of  limitations  for  actions  brought  under 
it.  The  limitations  period  runs  from  the  date  on  which  the  claim  arises 
or  the  date  of  its  discovery,  whichever  is  later. 

Section  1117.  Civil  Penalties.  In  order  to  enforce  the  limitations  on 
access  and  the  procedures  mandated  by  the  bill,  customers  are  granted 
a  right  of  action  for  civil  penalties.  This  right  runs  against  an  agency 
or  department  of  the  United  States,  but  not  against  an  individual 
employee  or  agent,  and  against  a  financial  institution,  which  obtains 
or  discloses  financial  records  or  information  contained  in  them  in 
violation  of  the  bill.  The  right  encompasses  any  violation  of  the  bill, 
including  improper  use  of  an  exemption  from  the  bill's  coverage. 

Four  elements  of  damages  may  be  recovered  :  (1)  An  automatic  $100 
penalty  for  each  collective  or  transactional  violation.  Thus,  if  a  bank 
improperly  discloses  on  two  separate  occasions  a  batch  of  fifty  and 
then  a  batch  of  one  hundred  cancelled  customer  checks,  the  bank  would 
be  liable  for  $200— $100  for  each  collective  improper  disclosure.  Simi- 
larly, if  two  government  agencies  separately  obtain  the  same  financial 
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records,  each  in  violation  of  the  bill,  each  agency  would  be  liable  to 
the  customer  for  $100,  no  matter  what  the  volume  of  records  involved. 
(2)  The  customer  may  recover  any  actual  damages  resulting  from  a 
violation  of  the  act  in  conformity  with  traditional  tort  principles  of 
causation.  (3)  If  a  violation  is  intentional  or  willful,  the  customer 
may  recover  such  punitive  damages  as  may  be  allowed.  (4)  If  the  cus- 
tomer proves  liability  under  this  section,  he  is  also  entitled  to  recover 
the  costs  of  the  action  and  his  reasonable  attorneys  fees. 

While  individual  government  employees  or  agents  may  not  be  held 
personally  liable  for  damages  under  the  bill,  subsection  (b)  provides 
an  administrative  punishment  system  designed  to  deter  violations  of 
the  act.  It  is  based  on  a  similar  provision  of  the  Freedom  of  Informa- 
tion Act,  5  U.S.C.  §  552(a)  (4)  (F).  It  provides  for  commencement 
of  disciplinary  proceedings  by  the  Civil  Service  Commission  when- 
ever a  court  finds  that  a  government  agency  or  department  has  violated 
the  act  and  that  the  circumstances  surrounding  the  violation  raise 
questions  whether  an  agent  or  employee  acted  willfully  or  intentionally 
with  respect  to  the  violation.  After  proceedings  described  in  the  bill, 
the  Civil  Service  Commission  is  directed  to  recommend  appropriate 
corrective  action  for  the  agency  or  department  to  take. 

Subsection  (c^  provides  a  financial  institution  with  a  defense  to 
any  action  for  civil  penalties  if  it  can  show  good  faith  reliance  on  a 
certificate  of  a  government  authority.  A  bank  is  protected  if  it  receives 
a  certificate  of  compliance  with  the  act  required  by  section  1103(b) 
that  appears  proper  and  legitimate  on  its  face.  If  statements  in  such  a 
certificate  prove  to  be  inaccurate,  the  customer  would  have  recourse 
only  against  the  government  authority.  On  the  other  hand,  if  a  bank 
grants  access  to  records  based  only  on  an  oral  request — which  is 
nowhere  pennitted  by  the  bill — it  would  not  be  acting  in  good  faith. 

Subsection  (d)  provides  that  the  remedies  and  sanctions  described 
in  the  bill  shall  be  the  only  authorized  judicial  remedies  and  sanctions 
for  violations  of  its  provisions. 

Section  1118.  Injunctive  Relief.  This  section  permits  a  court  to 
grant  injunctive  relief  solely  for  the  purpose  of  requiring  that  the  pro- 
cedures of  the  bill  are  complied  with.  For  example,  upon  a  proper 
showing  of  abuse,  an  agency  could  be  enjoined  from  obtaining  records 
without  giving  the  required  customer  notice.  If  an  injunctive  action 
is  successful,  attorney's  fees  would  be  awarded  to  the  plaintiff. 

Section  1119.  Suspension  of  Statute  of  Limitations.  This  section 
tolls  the  running  of  any  applicable  statute  of  limitations  during  the 
pendency  of  a  customer's  challenge  to  government  access.  It  will  in- 
sure that  a  challenge  proceeding  is  not  used  to  avoid  criminal  liability 
by  delaying  an  investigation  until  a  limitation  period  expires.  The 
period  of  suspension  is  limited,  however,  to  the  time  over  which  the 
customer  has  control — the  period  from  the  filing  of  a  motion  or 
application  challenging  access  to  the  date  of  decision  on  the  claim. 

Section  1120.  Provides  that  information  obtained  by  a  Federal 
grand  jui'y  must  be  returned  and  actually  presented  to  the  grand  jui*y ; 
used  only  for  the  purposes  of  the  grand  jury,  i.e.,  indictment  and 
prosecution;  destroyed  or  returned  to  the  financial  institution  if  not 
used  for  prosecution  or  sealed;  and  maintained  only  in  the  sealed 
records  of  the  grand  jui*y  unless  used  in  the  prosecution  of  a  crime  for 
which  the  grand  jury  issued  an  indictment. 


ADDITIONAL  VIEWS  OF  HON.  MARY  ROSE  OAKAR 

The  work  of  the  Committee  on  Banking  with  respect  to  the  Finan- 
cial Institutions  Regulatory  Act  is  to  be  commended.  The  chairman 
of  the  Subcommittee  on  Financial  Institutions  as  well  as  our  distin- 
guished full  committee  chairman  have  shepherded  a  comprehensive 
and  controversial  bill  through  rough  legislative  straits.  Still  this 
omnibus  bill  has  provisions  that  are  not  in  the  best  interests  of  the 
banking  public. 

Privacy  of  ftnaTiciaZ  records 

Title  XI  emerged  with  little  of  the  important  protections  that  were 
provided  by  the  original  draft  of  this  bill  (H.R.  81^53).  While  agree- 
ment to  the  Cavanaugh-LaFalce  Substitute  (as  amended)  is  a  step 
toward  a  more  reasonable  arrangement  than  that  set  forth  by  the 
Miller  decision  which  effectively  gave  the  government  the  right  to 
invade  the  financial  domain  of  any  individual,  these  protections  are 
still  too  slim  and  place  too  much  a  burden  on  the  individual.  Individ- 
uals will  learn  of  government  inspection  of  their  records  after  this 
invasion  has  transpired.  The  recourse  of  the  individual  is  to  appeal 
this  inspection.  In  many  cases,  the  damage  to  the  individual  is  not 
recouped  by  a  successful  appeal,  so  this  postinspection  notification 
serves  as  too  small  a  protection.  Amendments  by  Congressman  McKin- 
ney  to  restore,  or  at  least  approximate,  the  language  as  reported  from 
subcommittee  were  more  sensitive  to  the  needs  of  the  banking  public 
and  the  demonstrated  abuses  of  the  recent  past.  I  would  hope  that 
members  of  this  committee  will  be  seeking  to  further  the  safeguards 
that  will  be  established  by  this  legislation.  Surely,  it  is  possible  to  pro- 
vide a  reasonable  assurance  of  financial  records  privacy  without 
hamstringing  the  work  of  our  government  agencies. 

Bank  holding  companies 

The  committee's  action  on  title  XIII  provides  a  little  more  than  an 
admonishment  to  the  bank  holding  companies  that  they  should  re- 
strict their  expansion  to  bank-related  activities.  With  a  10-year  grand- 
fathering of  existing  holding  company  operations,  we  have  given  Ittle 
reason  for  the  bankers  to  reassess  their  acquisitions  and  the  advisabil- 
ity of  such  acquisition  in  light  of  stronger  congressional  law.  I  suspect 
that  holding  companies  will  continue  their  unfettered  growth,  and  this 
has  the  potential  for  an  unneeded  concentration  of  economic  power 
within  any  one  State  or  througliout  an  entire  region.  AVliile  I  agree 
with  several  of  my  colleagues  that  the  provisions  of  title  XIII,  as  re- 
ported from  Subcommittee,  were  too  restrictive,  I  believe  that  the  title 
reported  from  the  full  committee  is  without  the  necessary  guidelines 
for  prosperous,  yet  controlled,  holding  company  growth  and  operation. 

Mary  Rose  Oakar. 
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SUPPLEMENTAL  VIEWS  OF  HON.  JOHX  H.  ROUSSELOT, 
HON.  GEORGE  HANSEN,  HON.  HENRY  J.  HYDE,  HON. 
RICHARD  KELLY,  AND  HON.  CHARLES  E.  GRASSLEY 
ON  H.R.  13471 

The  undersigned  members  join  our  minority  colleagues  in  the  belief 
that  H.R.  13471  represents  a  vast  improvement  over  the  original  "Safe 
Banking  Act"  and  that  it  contains  many  constructive  provisions. 
Nevertheless,  we  have  a  number  of  reservations  concerning  this 
legislation : 

(1)  The  present  title  I  calls  for  the  application  to  State-chartered 
banks  of  insider  loan  limits  which  are  established  by  the  Federal  Re- 
serve Board.  It  seems  elementary  to  us  that,  under  the  dual  banking 
system,  the  responsibility  for  the  supervision  and  regulation  of  State- 
chartered  institutions  rests  with  the  appropriate  State  authorities. 
We  therefore  find  it  difficult  to  understand  why  this  bill  contains 
a  provision  which  constitutes  a  fundamental  breach  of  the  existing 
lines  of  authority,  especially  since  no  compelling  need  for  such  a 
breach  has  been  demonstrated.  Accordingl}',  we  intend  to  support  an 
amendment  which  will  probably  be  offered  on  the  floor  to  permit 
State  authorities  to  retain  the  power  which  they  presently  exercise 
with  respect  to  loan  limits  on  State-chartered  institutions. 

(2)  We  are  uneasy  regarding  the  manner  in  which  it  was  decided 
to  apply  to  federally  chartered  and  insured  thrift  institutions  the  same 
cease-and-desist  powers  which  would  be  applied  to  banks  under  title  I 
of  this  bill.  Throughout  the  consideration  of  this  bill  the  main  justi- 
fication for  application  of  additional  cease-an-desist  authorit}-  to  thrift 
institutions  has  been  that  similar  authority  is  being  granted  with 
respect  to  commercial  banks,  and  the  new  grants  of  authority  to  the 
Federal  Home  Loan  Bank  Board  simply  parallel  those  being  made 
to  the  respective  Federal  banking  agencies.  We  undei'stand  that  the 
provision  of  new  cease-and-desist  authority  to  the  banking  agencies  is 
based  on  a  long  series  of  hearings  on  problem  banks.  The^e  hearings 
identified  a  number  of  unsafe  and  unsound  banking  practices,  some  of 
which  involved  abuses  by  insiders,  which  have  been  associated  with 
bank  failures.  Our  concern  is  that  the  hearings  and  other  studies  re- 
garding the  supervision  and  regulation  of  thrift  institutions  have  been 
strikingly  sparse  compared  to  those  regarding  commercial  banks.  This 
is  not  to  say  that  there  may  not  be  sufficient  justification  for  the  appli- 
cation of  additional  cease-and-de.sist  authority  to  thrift  institutions, 
but  we  feel  uncomfortable  with  the  assumption  that  hearings  on  prob- 
lems relating  to  commercial  banks  can  serve  as  a  proxy  for  a 
thorough  consideration  of  the  issues  which  relate  specifically  to  thrift 
institutions. 

(3)  Title  IV,  concerning  conflicts  of  interest  of  meml^ers  of  the 
Federal  agencies  which  sui>ervise  and  regulate  financial  institutions, 
may  be,  as  its  proponents  suggest,  a  fair  provision  to  a])ply  to  those 
officials.  Nevertheless,  we  have  consistently  stated  our  preference  for 
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more  comprehensive  legislation,  such  as  H.R.  1  and  S.  555,  which  would 
apply  conflict  of  interest  restrictions  to  members  of  independent  and 
supervisory  and  regulatoiy  bodies  throughout  government.  We  would, 
therefore,  prefer  deletion  of  this  title  to  enactment  of  a  piecemeal  bill 
which  singles  out  the  members  of  a  few  Federal  agencies  for  special 
treatment. 

On  the  whole,  we  believe  that  the  balance  between  the  desirable  and 
undesirable  provisions  of  this  bill  is  a  delicate  one.  Accordingly,  we 
recommend  to  our  colleagues  that  they  follow  the  progress  of  this 
legislation  very  closely  as  it  proceeds  to  the  Rules  Committee,  to  the 
floor,  and  to  conference,  and  that  they  reserve  judgment  concerning 
their  votes  on  final  passage  until  they  know  exactly  what  the  final 
product  will  contain.  This  recommendation  applies  especially  to  the 
product  which  will  ultimately  emerge  from  the  conference,  because  it 
is  impossible  to  predict  at  this  time  what  additional  provisions  may 
be  attached  by  the  Senate.  Since  the  Senate's  bill,  S.  71,  is  modest  by 
comparison  with  this  bill,  the  temptation  to  add  significant  amend- 
ments and  entire  bills  to  S.  71  may  be  too  great  to  resist.  There  is 
nothing  fanciful  about  these  concerns ;  they  are  based  upon  years  of 
experience  with  previous  financial  institutions  legislation. 

(4)  One  of  the  strangest  provisions  of  this  bill  is  the  new  section 
106(b)  (2)  (G)(iii)  which  would  be  added,  as  part  of  title  VII  of 
this  bill,  to  the  Bank  Holding  Company  Act  of  1970.  This  provision, 
which  can  be  found  at  the  top  of  page  140  of  H.R.  1S471.  would  require 
each  insured  bank  to  include  in  its  reports  to  the  FDIC  submitted 
pursuant  to  subsection  (k)  (1)  of  the  Federal  Deposit  Insurance  Act 
a  list  of  the  names  of  executive  officers  and  10  percent  shareholders  and 
of  the  aggregate  amounts  of  extensions  of  credit  to  such  officers  and 
shareholders.  Members  who  were  concerned  that  personal  financial  in- 
formation might  be  disclosed  under  the  Freedom  of  Information 
Act — a  legitimate  concern  in  view  of  the  fact  that  this  bill  contains  a 
widely  heralded  "Right  to  Financial  Privacy  Act"  contained  in  title 
XI — sought  assurances  that  the  information  supplied  to  the  FDIC 
could  not  be  made  public  under  the  Freedom  of  Information  Act,  and 
these  assurances  were  given  by  subcommittee  Chairman  St  Germain. 
These  assurances  vanish,  however,  when  one  looks  at  title  IX,  ''Dis- 
closure of  Material  Facts.''  Lo  and  behold,  the  very  same  information 
which  we  were  assured  would  not  be  disclosed  under  the  Freedom  of 
Information  Act  would  be  disclosed  to  the  public  under  title  IX. 
There  may  be  many  instances  where  the  number  of  loans  to  officers  and 
10-percent  shareholders  may  be  small  enough  that  it  would  be  possible 
to  obtain  from  the  publicly  available  reports  information  concerning 
the  financial  affairs  of  individuals.  Of  course,  banks  can  make  this 
more  difficult  by  making  more  insider  loans,  so  that  the  aggregate 
figures  would  be  less  revealing. 

This  would,  of  course,  be  a  perverse  and  unintended  effect  which 
would  undermine  the  features  of  this  bill  which  are  designed  to  pro- 
tect the  financial  privacy  of  individuals  and  the  safety  and  soundness 
of  the  banking  system.  We  will  support  the  correction  of  this  anomaly 
by  a  floor  amendment. 

JOHX   H.   ROUSSELOT. 

George  Hansen. 
Henry  J.  Hyde. 
Richard  Keixt. 
Charles  E.  Grassley. 


ADDITIONAL  VIEWS  OF  HON.  STEWART  B.  McKINNEY 

My  views  on  H.R.  13471,  the  Financial  Institutions  Regulatory  Act, 
are  to  a  large  extent  similar  to  those  expressed  in  the  minority  views 
in  this  report.  There  are,  however,  several  points  on  which  my  ifeelings 
were  much  stronger  than  those  expressed  by  my  Republican  colleagues, 
both  in  support  and  in  dissent. 

This  legislation  represents  substantial  progress  toward  needed  re- 
forms in  the  regulation  of  Federal  financial  institutions.  It  is  ])rob- 
ably  as  bi-oad  as  wo  should  make  it,  covering  so  many  different  areas  as 
it  does.  Rut  it  should  not  he  considered  the  end  of  the  road  since  it  is 
truly  only  the  first  step  in  reacting  to  changes  in  our  society,  whether 
they  be  technological  or  ethical. 

I  am  pleased  that  what  was  conceived  in  the  heat  of  emotional 
reaction  to  the  "Lance  affair"  has  emerged  from  our  committee  in  more 
realistic  form.  My  colleagues  on  the  Financial  Institutions  Subcommit- 
tee have  performed  a  valuable  service  by  molding  and  shaping  these 
myriad  proposals  into  a  workable  bill  that  could  be  accepted  bv  the 
full  committee.  I  would  also  like  to  applaud  the  fairness  of  Messr. 
Reuss  and  St  Germain  in  protecting  the  rights  of  all  members  of  the 
Banking  Committee  to  voice  dissenting  opinions  during  markup. 

One  point  which  I  have  repeated  frequently  is  that  Congress  by  its 
inaction  has  forced  the  regulators  to  act  to  fill  the  void.  These  regula- 
tors are  restricted  in  how  much  they  can  do  by  administrative  action, 
however,  since  Congress  insists  that  they  follow  our  intent  in  imple- 
menting the  laws  that  we  passed.  This  bill  should  provide  the  adminis- 
trators with  some  valuable  tools  to  protect  the  soundness  of  the  bank- 
ing system  and  restore  public  confidence  in  the  financial  industry  to 
traditional  levels. 

There  are  a  number  of  specific  points  in  this  bill  which  I  would  like 
to  address.  As  a  cosponsor  with  Representative  Hanley  and  others  of 
legislation  to  permit  Federal  chartering  of  thrift  institutions,  I  was 
pleased  to  see  this  proposal  incorporated  as  title  XII.  Although  this 
was  not  a  highly  controversial  issue  per  se,  an  amendment  which  would 
have  required  that  60  percent  of  the  Federally-chartered  mutual  sav- 
ings banks'  assets  be  invested  in  residential  mortgage  loans  was  clearly 
rejected  by  the  committee  on  solid  grounds.  There  is  no  basis  on 
which  to  discriminate  against  these  institutions.  Historically,  they 
have  invested  primarily  in  housing-related  loans.  Such  a  restriction 
on  their  investment  opportunities  could  possibly  have  an  adverse  effect 
if  mutuals  decide  to  reduce  their  investment  level  to  60  percent. 
Basically,  I  object  to  Congress  setting  numerical  levels  which  are  cast 
in  cement.  This  industry  is  best  qualified  to  determine  how  high  its 
investment  percentage  should  be.  Historically,  it  has  been  housing- 
oriented  and  I  believe  we  should  not  try  to  impose  arbitrary  restric- 
tions with  one  hand  while  broadening  their  competitive  ability  with 
the  other. 
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Another  broadening  measure  which  I  supported  was  title  XVIII, 
alternative  mortgage  instruments.  The  authority  to  offer  such  mort- 
gages to  federally  chartered  savings  and  loans  in  California  was  pro- 
posed by  Representative  Patterson.  I  amended  that  to  extend  the  au- 
thority to  any  State  which  permits  State-charatered  savings  and 
loans  to  offer  such  mortgages,  of  which  there  are  currently   IT. 

This  was  intended  to  allow  the  Federal  Home  Loan  Bank  Board  to 
examine  the  results  of  this  practice  in  a  broader  spectrum  than  one 
State  and  report  back  to  Congress  within  3  years  on  the  effects  of 
this  authority.  The  Federal  Home  lyoan  Bank  Board  is  required  to 
publish  rules  and  regulations  which  must  include  consumer  safe- 
guards "including  documented  choice  between  alternative  and  con- 
ventional fixed  rate  mortgages"  as  well  as  other  consumer  protection 
clauses. 

Our  committee  has  examined  these  mortgages;  the  Federal  Home 
Loan  Bank  Board  has  studied  them ;  preliminary  statistics  from  the 
Department  of  Housing  and  Urban  Development  indicate  that  they 
are  needed.  It  is  time  that  we  stop  looking  at  this  theoretically  and 
expand  to  actual  practice.  This  is  one  instance  where  Congress  can 
permit  action,  rather  than  call  for  continued  studies  of  the  issue. 

The  matter  of  interlocking  directorships  as  addressed  in  title  II 
bothers  me  and  I  may  attempt  to  amend  this  on  the  House  floor.  I 
support  strongly  the  intent  of  the  committee,  especially  as  it  relates  to 
the  very  large  corporations  and  institutions.  I  believe  that  the  language 
of  H.R.  13471  is  too  restrictive  as  it  relates  to  the  size  of  assets  tests. 
If  we  use  a  limitation  of  assets  of  $20  million  we  are  unduly  restraining 
the  ability  of  many  small  communities  to  employ  the  best  talents  of 
their  businessmen.  I  am  unequivocally  opposed  to  the  abuses  of  inter- 
locks in  larger  businesses  because  of  the  potential  conflicts  of  interest 
and  other  ethical  questions  that  may  be  raised,  but  I  think  we  need  to 
give  small  bankers  and  small  businessmen  the  opportunity  to  work 
together  to  the  benefit  of  the  communities. 

The  committee's  exceptions  that  were  provided  to  bank  holding 
companies  with  respect  to  their  insurance  business  also  gives  me 
some  concern.  I  think  that  some  insurance  business  should  be  available 
through  banks  where  there  are  inadequate  facilities  provided  by  in- 
dependent agents  or  as  grandfathered  by  this  bill  for  smaller  holding 
companies.  The  other  provisions  of  title  XIII  relating  to  insurance 
business  present  too  many  opportunities  for  banks  to  limit  the  options 
available  to  their  customers.  A  person  looking  for  a  home  mortgage 
should  not  be  presented  with  a  package  which  includes  insurance  as 
well.  Freedom  of  choice  should  include  the  right  to  get  loans  from 
bankers  and  insurance  from  insurance  agents.  These  feelings  which  I 
have  about  title  XIII  support  my  views  about  title  II.  We  should  be 
promoting  the  surivival  of  small  businessmen  within  the  free  enter- 
prise system  rather  than  suffocating  this  important  element  of  our 
economic  system. 

Mv  final  point  concerns  one  of  the  most  important  elements  of  this 
bill/title  XL  the  right  to  financial  privacy.  The  name  of  the  title 
means  one  thing  to  me  but  the  statutory  language  says  something  else 
entirely.  During  full  committee  markup  I  attempted  to  amend  several 
sections  of  the  LaFalce-Cavvanaugh  substitute  title  which  was  subse- 
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quently  adopted.  I  was  successful  in  restoring  to  the  bill  language  from 
the  subcommittee  version  which  limits  to  some  extent  the  ability  of 
various  departments  or  agencies  in  the  executive  branch  to  transfer 
records  or  other  information  obtained  from  financial  institutions. 

Under  present  law,  the  so-called  Privacy  Act  of  1974.  government 
agencies  can  exchange  information  just  by  writing  a  letter  requesting 
such.  Under  the  proposed  language,  30  days  after  the  exchange,  you — 
the  customer — would  be  notified  of  the  exchange.  My  amendment 
added  two  protections:  one,  notice  was  to  be  given  that  the  records 
were  being  sought ;  and  two,  standing  to  object  before  the  transfer 
not  after  the  exchange. 

I  respect  the  men  w^ho  head  our  government  agencies,  but  I  am  not 
so  sure  that  respect  always  goes  down  the  chain  of  connnand.  I — as  a 
result  of  "Watergate  and  from  what  I  have  learned  on  the  Assassina- 
tions Committee — have  a  fear  of  lower-echelon  employees  carrying  on 
personal  vendettas  by  transferring  information  and  of  collusion  be- 
tween agencies  that  goes  right  on  down  the  line  of  sins  that  only  the 
large  bureaucracy  can  get  away  with.  For  us  to  allow  this  to  continue, 
to  give  it  official  endorsement  is  unbelievable.  I  think  we  should  once 
again  try  to  protect  the  rights  of  the  American  citizen. 

The  amendment  I  offered  to  this  title  which  failed  would  have  re- 
stored Subcommittee  language  to  several  sections  in  lieu  of  the  sub- 
stitute. I  was  attempting  to  place  the  burden  on  the  government  to 
prove  the  necessity  for  wandering  through  someone's  financial  records. 
We  have  seen  enough  abuses  of  the  civil  rights  of  Americans,  yet  the 
language  in  this  bill  weakens  the  American  citizen's  right  to  have  his 
personal  i-ecords  kept  private  before  the  government  proves  a  need 
for  that  infoiTTiation.  The  Privacy  Protection  Study  Commission  rec- 
ommended that  it  is  critical  to  protect  private  information  of  a  finan- 
cial nature.  But  still  the  Justice  and  Treasury  Departments  coerced  the 
members  of  the  Banking  Committee  into  rejecting  that  recommenda- 
tion. 

The  whole  idea  that  government  can  transfer  records,  the  whole 
idea  that  the  government  can  go  through  your  financial  records  with- 
out your  being  given  prior  notice  or  without  making  the  government 
go  to  court  first  to  prove  the  necessity — ^this  I  tliink  is  a  terrible 
mistake. 

The  privacy  title  is  a  "first"  and  the  executive  branch  reacted  as  I 
would  expect  any  administration  to  do.  But  we  cannot  trample  on  the 
rights  of  all  citizens  just  to  insure  that  we  catch  a  few.  The  vote  in 
full  committee  was  20-21  and  my  amendment  was  defeated.  If  this 
language  remains  in  the  bill,  more  than  an  amendment  will  have  been 
defeated,  however.  Even  one  of  the  authors  of  the  substitute  wrote  in 
a  letter  that  he  had 

not  incorporated  all  of  the  Justice-Treasury  bill  into  (his) 
substitute  . . .  because  the  language  will  have  altered  the  intent 
of  title  XI,  most  important  by  one,  opening  up  vast  exemp- 
tions in  the  blanket  coverage  privilege  covered  by  XI  .  .  . 
(and)  two,  changing  the  procedure  by  which  a  customer  ob- 
jects to  government  access  by  an  administrative  subpoena. 
Justice  would  requii  -  the  customer  to  object  in  court  rather 
than  in  writing  to  financial  institutions  and  the  burden  of 
proof  would  shift  to  the  citizen. 
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Legal  semantics  are  a  wonderous  thing.  The  key  word  here  is  "bur- 
den." The  average  citizen  will  now  be  faced  with  the  burden  of  going 
forward.  My  colleagues,  I  advise  you  to  read  that  as  being  faced  with 
a  condition  of  talking  on  the  whole  U.S.  Government  and  that  is, 
quite  correctly,  one  terrific  burden.  I^t's  write  this  correctly— as  it 
was  expressed  in  H.R.  13088—  and  tell  the  executive  branch  of  the 
Government  that  we  are  tired  of  the  American  citizen  having  to  take 
on  this  whole  government. 

The  gentlemen  who  worked  out  the  compromise  as  reflected  in  most 
of  title  XI  put  in  many  hard  hours  in  good  conscience  to  force  the 
Justice  Department  to  yield  any  ground  on  this  issue.  In  spite  of  their 
efforts,  I  still  believe  the  compromise  was  one-sided  and  what  was 
given  away  was  our  right  to  privacy  from  "big  brother."  All  I  am 
asking  is  that  the  government  be  required  to  prove  in  court  that  rea- 
son exists  to  suspect  an  American  citizen  rather  than  notifying  that 
citizen  30  days  after  the  fact  that  he  has  to  prove  why  the  government 
did  not  have  to  do  what  was  already  done.  If  we  don't  have  that  right, 
then  we  have  precious  little  lift  in  this  country.       .  /,  ^^  <.  / 

/  The^only  question  that  might  be  raised  concerning  the  minority 
Ariews  involves  variable  rate  mortgages.  Although  I  favor  the  concept 
'of  reverse  annuity  mortgages,  I  have  grave  reservations  about  vari- 
able rate  mortgages  and  cannot  subscribe  to  the  endorsement  accorded 
^em  in  the  minority  views. 

Mellicent  Fenwick. 
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MINORITY  VIEWS  ON  H.R.  13471 

The  committee  approval  of  H.R.  13471,  the  "Financial  Institutions 
Reo^ulatory  Act,''  is  a  step  toward  a  ^oal  which  most  Membei^s  of  the 
committee — Majority  and  Minority — have  souo^ht  for  several  years, 
namely,  the  enactment  of  improvements  in  the  administrative  proc- 
esses and  supervisory  jxtwere  of  the  Federal  financial  regulatory 
agencies. 

Committee  consideration  of  this  legislation  has  been  extensive.  Many 
of  the  bill's  provisions  have  been  pending  before  the  committee  for 
several  sessions.  Moreover,  actions  on  this  specific  bill  have  consumed 
over  nine  months.  Fortunately,  all  this  effort  has  not  been  wasted.  Al- 
though the  original  version  of  this  legislation  included  numerous  pro- 
visions which  were  highly  objectionable,  most  of  these  have  been  modi- 
fied to  the  point  where  w'e  believe  the  legislation  can  and  should  be 
viewed  as  a  constructive  response  to  contemporai-y  problems. 

It  is  a  long  and  complex  bill  which  addresses  such  a  diveree  range 
of  issues  that  no  Member  reasonably  could  be  expected  to  fully  endorse 
evei-y  provision.  Nonetheless,  Members  should  reco^ize  that  the  bill 
provides  some  long  overdue  revisions  in  the  authority  of  the  Federal 
agencies  which  regulate  depositoi-y  institutions. 

The  Senate  has  acted  on  legislation  (S.  71)  which  includes  some  of 
the  provisions  of  H.R.  13471.  The  sponsors  of  the  House  legislation 
presented  the  committee  with  the  so-called  "Safe  Banking  Act"  which 
contained  the  key  provisions  of  S.  71  and  numerous  other  proposals. 
Some  of  these  additional  proposals  were  sound,  most  were  not.  Four 
substantial  bills  were  considered  and  over  20  amendments  were  made 
to  the  subcommittee  bill.  Thus,  while  the  committee  expended  a  great 
deal  of  time  on  this  legislation,  most  of  that  effort  was  directed  at 
modifying  many  of  these  additional  proposals.  Therefore,  both  Mem- 
bers who  will  consider  this  measure  in  the  House  and  administrators 
who  will  later  implement  its  provisions,  if  it  is  enacted,  would  be  well 
advised  to  review  the  legislative  history  of  this  measure  because  we 
believe  the  bill  desen-es  support  as  much  for  what  is  no  longer  in  it  as 
for  what  it  presently  provides. 

Overview 

The  overriding  concern  of  the  Federal  banking  agencies  and  most 
of  the  committee  Members  is  the  safety  and  soundness  of  the  Nation's 
banking  system  as  a  whole.  To  put  this  legislation  in  perspective,  it 
should  be  recognized  that  the  safety  and  soundness  of  the  system  as 
a  whole  will  be  affected  very  little  by  the  fate  of  this  bill. 

Any  real  threat  to  the  system  as  a  whole  is  more  likely  to  stem  from 
an  excessive  concentration  of  loans  to  risky  debtoi-s  or  from  other 
errors  of  business  judgment  than  from  the  abuses  of  individuals.  More- 
over, there  have  been  so  few  bank  failures  over  the  past  several  decades 
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that  even  some  supervisors  of  financial  institutions  have  suggested 
that  banking  lias  become  so  "safe"  that  it  is  not  competitive  enough 
to  respond  to  the  ever-changing  needs  of  the  marketplace. 

However,  we  are  also  concerned  that  a  substantial  percentage  of  the 
few  bank  failures  which  have  occurred  in  recent  years  has  resulted 
from  abuses  by  individuals.  This  fact  has  been  establislied  by  numerous 
hearings  held  by  the  Financial  Institutions  Subcommittee,  including 
hearings  on  the  failure  of  the  U.S.  National  Bank  of  San  Diego,  the 
failures  of  several  State-chartered  banks  in  Texas,  and  the  activities 
of  T.  Bertram  Lance  as  chief  operating  officer  of  two  national  banks 
in  Georgia. 

Legislation  to  give  the  Federal  supervisory  authorities  the  addi- 
tional powers  they  need  to  confront  abuses  by  individual  bankere  is 
needed,  not  because  the  nature  and  scope  of  the  abuses  threaten  the 
safety  and  soundness  of  the  banking  system  as  a  whole  but  because 
the  abuses  threaten  to  undermine  public  confidence  in  the  nation's 
banking  system  and  in  the  supervisory  process  itself.  A  bill  responsive 
to  these  demonstrated  needs,  in  our  judgment,  can  and  should  be  en- 
acted to  meet  this  need. 

Fmally,  it  should  be  recognized  that  public  confidence  in  the  safety 
and  soundness  of  the  banking  system  depends  not  only  on  the  adequacy 
of  statutory  authority  for  the  supervision  of  financial  institutions,  but 
also  the  willingness  and  ability  of  the  supervisor  to  enforce  the  laws 
which  are  on  the  books.  Members  of  Congress  are  aware  of  the  tend- 
ency to  deal  with  a  public  demand  to  "do  something"  about  a  real  or 
imagined  problem  by  passing  legislation  when  what  is  really  needed  is 
timely  action  on  the  part  of  supervisory  authorities.  The  public  per- 
ceives that  Congress  has  used  legislation  to  "cover  up"  an  administra- 
tive failure,  and  the  whole  experience  contributes  to  increased  cyni- 
cism regarding  the  supervisoi-y  and  legislative  processes. 

One  of  the  most  dramatic  illustrations  of  this  phenomenon  in  i-e- 
cent  years  has  been  the  "Matters  Relating  to  T.  Bertram  Lance." 

It  would  be  difficult  to  imagine  that  the  effect  of  these  highly  publi- 
cized events  on  the  public  consciousness  could  be  other  than  to  raise 
serious  doubts  concerning  the  integrity  of  the  administration  and  the 
quality  of  the  superAdsoi-y  process.  It  would  also  be  unreasonable  to 
expect  that  these  doubts  could  be  resolved  as  a  result  of  the  enactment 
of  this  bill  alone. 

BACKGROUND    ON    THE    NEED    FOR    LEGISLATION 

The  committee  report  gives  some  indication  of  the  long  liistory  of 
hearings,  field  trips  and  other  activities  of  the  Subcommittee  on  Finan- 
cial Institutions  Sui^ervision,  Kegulation  and  Insurance  wliich  have 
been  carried  out  over  the  last  several  years.  No  one  would  deny  that  it 
was  apparent  5  or  6  years  ago  that  procedures  for  examination  and 
supervision  of  our  financial  institutions  were  in  need  of  some  up- 
dating. 

Banking,  like  other  industries,  has  advanced  on  many  fronts  since 
the  last  major  regulatory  reform  in  the  1930's.  The  sizes  of  many  insti- 
tutions have  grown,  corporate  forms  have  changed,  risk  factors  have 
l)een  materially  altered  by  all  manner  of  changes  not  only  within  the 
lending  industries  and  the  parties  to  whom  loans  are  made  but  also 
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by  the  geographic  expansion  of  lending  horizons,  domestically  and  in- 
temationally.  Add  to  this  major  technological  changes  and  we  think 
all  would  agree  that  a  modernization  of  the  mgiilatory  process  and  au- 
thorities is  appropriate.  Despite  the  fax^t  that  the  regulatory  authori- 
ties have  pointed  out  the  need  for  certain  new  powei-s  for  some  time, 
the  i)ersistence  of  some  Members  of  C^'ongress  in  attaching  extreme 
legislative  additions  to  these  desirable  proposals  has  accounted  for 
the  failure  to  enact  supervisory  amendments  in  the  past.  While  one 
hardly  can  look  at  this  bill  with  its  twenty  titles  without  asking,  "Isn't 
this  hapi)ening  again?,"  the  fact  is  that  much  of  this  bill  has  been 
debated  ad  nauseam  four  to  ten  years.  As  hard  as  it  has  been  to  reach 
agreement  on  the  proper  solutions  to  the  problems,  we  commend  our 
colleague,  the  subcommittee  Chairman  Mr.  St  Germain,  for  his  per- 
severance over  more  than  5  years  in  directing  subconunittee  resources 
and  allocating  subcommittee  time  to  these  problems. 

Pertinent  Issues 

In  the  following  comments  concerning  specific  titles,  we  explain  the 
reasons  for  our  support  of  many  provisions  of  the  bill,  our  reservations 
concerning  several  provisions,  and  our  opposition  to  some  of  the  more 
extreme  proposals  which  were  offered  during  consideration  of  this  leg- 
islation at  the  subcommittee  and  full  committee  levels. 

TITLE    I SUPERVISORY    AUTHORITY    OVER    DEPOSITORY    INSTITUTIONS 

Provisions  contained  in  H.R.  13471  would  grant  to  the  Federal  su- 
pervisory authorities  the  power  to  impose  cease-and-desist  orders  and 
civil  fines  upon  individual  officers  and  directors  as  well  as  to  remove  re- 
calcitrant officers  and  directors,  subject  to  prescribed  hearing  and  ap- 
peal procedures.  Heretofore  a  supervisory  agency  could  act  only 
against  an  institution.  Such  an  action  might  be  eschewed  by  the  super- 
visor because  it  would  be  unfair  to  innocent  officers  and  directors  of  an 
institution  and,  in  any  case,  would  be  ineffective  against  an  officer  or 
director  who  moved  from  an  institution  which  was  the  subject  of  super- 
visory action  to  another  institution,  there  to  continue  the  objectionable 
practices  until  the  authorities  would  act  again.  H.R.  13471,  as  reported, 
would  give  Federal  supervisory  authorities  the  means  to  deal  with  in- 
dividuals who  have  committed  abuses,  wherever  they  may  be  employed. 

With  the  exception  of  one  provision,  the  minority  strongly  sup- 
ports title  I  as  adopted  by  this  committee. 

The  minority  was  divided  on  one  amendment  which,  although  de- 
feated in  committee,  may  be  offered  again  on  the  floor.  The  amendment 
offered  by  INIr.  D'Amours  would  have  made  banks  which  are  not  mem- 
bers of  the  Federal  Reserve  System  subject  to  state  insider  loan  limita- 
tions rather  than  the  provisions  of  title  I.  Some  Members  favored  the 
amendment  on  the  basis  that  such  regulation  is  more  properly  the  do- 
main of  the  State.  Others  opposed  the  amendment  because  state  restric- 
tions are  not  as  stringent  as  the  provisions  of  title  I  and  Chairman 
Miller  of  the  Federal  Reserve  Board  has  indicated  that  such  an  amend- 
ment would  have  a  harmful  effect  on  the  already  sagging  membership 
in  the  Federal  Reserve  System. 
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TITLE    II — INTERLOCKING    DIRECTORS 


The  primary  concern  of  the  minority  with  regard  to  this  title 
has  been  to  make  certain  that  the  conflicts  of  interest  involved  in  some 
interlocking  directorates  will  be  adequately  regidated.  However,  it 
is  also  imperative  that  the  legislation  permit  sufficient  flexibility  to 
allow  the  vast  pool  of  expertise  available  in  the  financial  connuunity 
to  work  together  in  a  procompetitive  atmosphere.  The  minority  be- 
lieves that  these  two  goals  have  been  achieved  in  this  bill. 

It  should  be  noted  that  the  bank  interlock  provisions  of  section  8 
of  the  Slayton  Act  are  today  subject  to  enforcement  by  both  the  Jus- 
tice Department  and  the  Federal  Reserve  Board.  Indeed,  the  bank 
interlock  provisions  of  section  8  specifically  provide  that  the  Federal 
Resein^e  Board  may  issue  rules  and  regulations  to  carry  out  the  pro- 
visions of  tlie  section.  The  potential  overlap  between  the  provisions  of 
title  II,  and  the  existing  bank  interlock  provision  of  section  8  of  the 
Clayton  Act  can  be  eliminated  only  through  an  amendment  to  the 
Clayton  Act  itself.  The  Senate  chose  in  S.  71  to  amend  the  Clayton 
Act  to  remove  the  bank  interlock  provisions,  thus  eliminating  the 
overlap.  Because  the  minority  believes  that  the  Banking  Committee 
lacks  jurisdiction  over  the  provisions  of  the  Clayton  Act,  most  mi- 
nority members  supported  deletion  of  the  Clayton  Act  amendments 
which  were  contained  in  the  original  "Safe  Banking  Act." 

In  an  attempt  to  minimize  the  duplication,  however,  the  minority 
offered  and  your  committee  accepted  an  amendment  to  the  provisions 
of  title  II  to  provide  that  the  Federal  bank  regidator  shall  be  the 
initial  enforcing  agency  for  the  prohibitions  contained  in  title  II.  At 
the  same  time,  the  amendment  made  it  clear  that  the  appixjpriate  Fed- 
eral regulator  could  invoke  aid  of  the  Justice  Department  in  enforc- 
ing these  provisions.  Hence,  under  this  amendment  the  Justice  Depart- 
ment could  act  in  conjunction  with  the  Federal  regulator  in  those 
cases  when  the  Federal  regidator  seeks  assistance. 

TITLE  rV CONFLICTS  OF  INTEREST 

The  intent  of  the  Depository  Institutions  Conflict  of  Interest  Act  is 
to  close  a  loophole  in  existing  law  which  pennits  bank  regulatory 
agency  heads  to  terminate  their  Government  positions  and  take  jobs 
in  the  industry  which  they  are  charged  with  regulating. 

There  was  considerable  concern  that  any  excessive  i-estrictions  on 
future  employment  might  make  it  very  difficult  to  recruit  competent 
administrators  to  the  public  service.  The  minority  feels  that  this  title 
as  amended  strikes  a  delicate  balance  which  will  allow  specialists  from 
the  private  sector  to  sei-ve  in  the  Government  and  allow  them  to  con- 
tinue, after  their  public  service  has  been  completed,  to  be  employed  in 
their  respective  fields.  We  do  not  believe  that  the  "no  contact"  pro- 
vision in  this  title  will  unduly  discourage  talented  individuals  from 
serving  in  a  public  capacity. 

This  title  would  provide  for  complete  grandfathering  so  that  the 
new  restrictions  would  apply  only  to  future  agency  membei-s.  Those 
who,  previous  to  enactment  of  this  legislation,  have  accepted  positions 
with  the  Federal  bank  rogidatory  agencies  would  be  exempted  from 
this  act. 
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It  is  also  the  Minority's  intent  to  make  it  clear  that  this  act,  whi(;h 
attempts  to  minimize  conflicts  of  interest  in  the  bank  regulatory 
agencies,  should  be  extended  to  all  branches  of  Government.  This  act 
should  not  be  considered  to  be  a  chastisement  of  these  agencies  but 
rather  an  attempt  by  the  Banking  Committee  to  set  an  example  for 
other  agencies.  There  currently  exists  a  number  of  pieces  of  legislation 
before  both  the  Senate  Governmental  Affairs  and  House  Government 
Operations  CommittecvS  which  would  deal  with  the  conflict  of  interest 
problem  on  a  government-wide  basis.  The  minority  would  still  support 
that  effort. 

TITLES   VI    AND   VII CHANGE   IN    CONTROL   OF   DEPOSITORY 

INSTITUTIONS 

Titles  VI  and  VII,  entitled  "Change  in  Bank  Control"  and  "Change 
in  Savings  and  Loan  Control,"  respectively,  are  based  on  the  principle 
that  one  who  acquires  control  of  a  financial  institution  should  undergo 
scrutiny  similar  to  that  which  an  applicant  for  a  new  charter  must 
undergo.  We  believe  it  is  essential  to  the  effective  perfonnance  of  their 
responsibilities  that  the  supervisoi-y  authorities  know  basic  facts  con- 
cerning persons  who  control  financial  institutions.  This  need  is  espe- 
cially acute  when  controlling  persons  are  beyond  the  jurisdiction  of 
the  U.S.  Government. 

The  minority  has  supported  several  important  improvements  that 
have  been  made  in  these  titles  since  their  introduction : 

1.  The  original,  overly  stringent  requirement  that  changes  in  con- 
trol of  financial  institutions  be  approved  in  advance  by  the  appropri- 
ate Federal  supervisoiy  agency  has  been  removed  in  favor  of  a  pro- 
vision which  woidd  allow  the  agency  to  disapprove  a  proposed  acqui- 
sition within  a  6()-day  period  (which  could  be  extended  an  additional 
30  days)  if  any  of  the  conditions  set  forth  in  the  bill  are  not  met.  This 
procedure  is  adequate  to  enable  the  supervisoiy  authorities  to  meet 
their  responsibilities  without  unduly  disrupting  the  acquisition 
process. 

2.  The  original  requirement  that  acquiring  parties  provide  audited 
financial  data  for  5  years  has  been  made  more  flexible.  The  supervisory 
agencies  will  be  authorized  to  require  whatever  information  it  may 
require  in  order  to  determine  whether  or  not  to  disapprove  a  pro- 
posed change  of  control.  If  cei-tified  financial  data  is  not  needed  to 
make  the  statutory  detennination,  it  will  not  be  required  by  the 
agency.  The  information  required  will  be  tailored  to  the  situation  at 
hand  so  that  the  agency  can  meet  it.s  responsibilities  without  erecting 
needless  barriers  to  the  consummation  of  legitimate  transactions. 

3.  Finally,  a  potential  loophole  in  each  of  the  titles  was  closed  by 
an  amendment  wliich  provides  that  a  takeover  of  a  financial  institu- 
tions holding  company  will  be  subject  to  the  same  provisions  as  those 
which  would  apply  to  the  takeover  of  the  financial  institution  itself. 

TITLE   VIII — CORRESPONDENT   ACCOUNTS 

This  title  would  prohibit  preferential  loans  to  bank  officers  or  stock- 
holders with  more  than  a  10  percent  interest  in  the  bank  when  a  cor- 
respondent relationship  exists.  It  was  designed  to  curb  the  abusive  use 
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of  correspondent  accounts  to  secure  below-market  terms  for  personal 
loans.  During  its  studies  of  insider  abuses,  the  Financial  Institutions 
Subcommittee  discovered  that  few,  if  any,  banks  have  formal  pro- 
cedures for  handling  insider  loans  related  to  correspondent  accounts. 
Hopefully,  this  title  will  inhibit  some  of  the  unusual  banking  practices 
which  have  been  identified  during  the  extensive  hearings  which  the 
Subcommittee  has  held  on  this  subject. 

The  full  committee  adopted  an  amendment  offered  by  Messrs.  St 
Germain  and  Derrick  which  would  require  each  executive  officer  and 
stockliolder  with  more  than  a  10  percent  interest  in  the  bank  to  file  a 
written  report  with  the  board  of  directors  for  any  year  that  they  have 
outstanding  an  extension  of  credit  from  a  bank  which  maintains  a 
correspondent  account  with  their  bank.  This  report  would  then  be 
forwarded  to  the  respective  supervisory  agency.  The  report  would  re- 
quire disclosure  of  confidential,  detailed  information  regarding  loans 
to  these  individuals  and  the  organizations  with  which  they  are 
associated. 

Section  G(iii)  of  the  amendment  would  require  that  banks,  report- 
ing under  the  previously  described  sections  of  this  amendment,  make 
public  in  their  annual  report  a  list  of  the  names  of  all  executive  officers, 
10  percent  shareholders,  and  affiliated  companies  and  political  com- 
mittees of  such  individuals  which  have  received  extensions  of  credit 
from  banks  where  a  correspondent  relationsliip  exists.  Furthermore, 
G(iii)  would  provide  that  the  aggregate  amounts  of  these  loans  be 
published  in  the  annual  reports. 

We  believe  a  further  amendment  is  needed  to  clarify  tliis  provision. 
It  is  now  unclear  whether  or  not  tlie  confidential  information  requested 
in  sections  G(i)  and  (ii)  could  be  subject  to  a  freedom  of  information 
request.  Furthermore,  the  wording  wliich  requires  aggregate  loan 
amounts  to  be  included  in  the  report  is  ambiguous.  Conceivably,  the 
language  could  be  construed  to  require  that  each  individual,  company, 
or  political  committee  publish  the  aggregate  amount  of  its  loans  from 
correspondent  banks.  It  is  also  unclear  whether  or  not  the  words  "ag- 
gregate amount"  include  the  dollar  amount  as  well  as  the  number  of 
loans  made  in  a  specific  category.  It  will  no  doubt  be  possible  to  de- 
termine from  the  information  disclosed  by  some  of  the  smaller  banks 
who  specifically  received  loans  and  for  what  amounts.  This  is  contrary 
to  the  intent  of  the  committee  and  will  cause  much  hardship  for  indi- 
viduals who  never  received  preferential  terms  for  their  loans. 

Although  Mr.  St  Germain  assured  the  Members  during  debate  on 
the  amendment  that  the  confidentiality  of  the  data  would  be  pro- 
tected, a  closer  examination  of  the  amendment  discloses  that  it  must  be 
read  in  conjunction  with  the  language  of  title  IX.  The  amendment 
specifically  requires  the  information  to  be  included  in  the  report  re- 
quired under  subsection  (k)(l)  of  the  Federal  Deposit  Insurance 
Act.  At  present  there  is  no  such  subsection.  It  would  only  exist  if  title 
IX  is  enacted  and  subsection  (k)  (4)  of  that  title  specifically  provides 
that  the  reports  shall  be  available  "upon  request  to  the  public."  We 
have  supported  these  two  titles  because  they  are  designed  to  give  boards 
of  directors  and  supervisory  agencies  information  to  help  them  better 
supervise  the  activities  of  so-called  insiders.  We  believe  that  most  of 
these  transactions  are  perfectly  honest  business  transactions  and,  un- 
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der  the  circimistances,  details  about  them  should  not  be  available  to 
the  public  any  more  than  anyone  else's  loan  records. 

We  will  therefore  support  an  amendment  to  correct  this  situation. 

TITI^E   IX — ^DISCLOSURE   OF    MATERIAL   FACTS 

This  title  would  require  each  insured  bank  to  submit  a  report  an- 
nually to  its  respective  supervisory  agency  with  the  following  informa- 
tion :  (1)  A  list  of  all  stockholders  who  own,  control,  or  have  the  power 
to  vote  more  than  10  percent  of  any  class  of  voting  securities  of  their 
bank;  and  (2)  a  list  of  all  executive  dire<5tors  or  10- percent  stockhold- 
er's and  the  aggregate  amount  of  all  extensions  of  credit  to  suc'h  indi- 
viduals, any  company  controlled  by  them,  and  any  affilated  political  or 
campaign  committee. 

We  are  very  concerned  about  publishing  the  names  of  individuals 
who  have  received  non- preferential  correspondent  related  loans.  The 
general  public  may  assume  that  all  of  these  people  have  received 
preferential  loans.  In  order  to  defend  themselves,  the  major  stock- 
holders and  executive  officers  will  have  to  release  confidential  informa- 
tion about  the  interest  rates  and  terms  and  conditions  of  their  loans. 
We  do  not  believe  it  was  the  intent  of  this  committee  to  force  innocent 
people  to  disclose  such  information  to  save  their  reputations.  The  costs 
of  compliance  would  seem  to  clearly  exceed  any  benefits  to  be  derived 
from  this  disclosure  requirement.  Since  it  appeare  likely  that  this  pro- 
vision will  have  a  chilling  effect  on  the  willingness  of  talented  individ- 
uals to  serve  as  directors,  some  experience  with  the  provision  of  infor- 
mation to  the  supervisory  agencies  should  be  gained  before  the 
additional  and  potentially  onerous  requirement  of  public  disclosure  is 
imposed. 

TITLE   X — FINANCIAL  INSTITUTIONS  EXAMINATION   COUNCIL  ACT  OF   1978 

The  purpose  of  the  Council  is  to  "pi^escribe  uniform  prbiciples  and 
standards  in  the  Federal  examination"  of  financial  institutions  and  "to 
insure  progressive  and  vigilant  supervision"  of  those  institutions. 
Under  the  amended  title,  the  Council  would  be  composed  of  the  Comp- 
troller of  the  Currency  and  the  Chairman  of  the  Federal  Deposit  In- 
surance Corporation,  the  Federal  Reserve  Board  of  Govemore,  the 
Federal  Home  Loan  Bank  Board,  and  the  National  Credit  Union  Ad- 
ministration. Provision  has  also  been  made  for  the  establishment  of  a 
liaison  committee  composed  of  five  representatives  of  State  agencies 
which  supervise  financial  institutions.  In  addition,  the  Council  would 
be  empowered  to  "make  recommendations  for  uniformity  in  other  su- 
pervisory matters,"  but  it  was  established  clearly  during  the  subcom- 
mittee deliberations  tliat  these  recojnmendations  are  to  be  non-binding 
upon  the  members  of  the  Council.  This  principle  is  important  to  the 
Minority,  for  we  believe  that  the  agencies  have  a  sufficient  interest  in 
making  the  new  Council  work  to  obviate  the  need  for  the  use  of  co- 
ercion to  compel  cooperation  in  supervisory  mattei-s. 

TITLE   XI — RIGHT   TO   FINANCIAL   PRIVACY 

An  indication  of  the  tremendous  interest  in  privacy  is  the  fact  that 
more  than  100  privacy  bills  have  been  introduced  during  the  95th  Con- 
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gress.  Many  of  these  bills  reflected  the  recommendaitions  of  the  Privacy 
Pix>tection  Study  Conunission  and  many  covered  aspects  of  financial 
privacy.  On  June  30,  1977,  Mr.  Cavanaugh  introduced  H.R.  8133  with 
cosix)nsors  from  both  sides  of  the  aisle  on  the  Banking  Committee. 
That  bill  hewed  very  closely  to  the  Connnission  report.  Eventually  the 
"Cavanaugh  bill,  H.R.  8133"  was  incorporated  as  title  XI  of  H.R. 
13088. 

When  it  became  apparent  that  the  "Financial  Institutions  Regula- 
tory Act  of  1978"  had  a  good  chance  of  passage,  the  Departments  of 
Justice  and  of  the  Treasury  lobbied  intensively  in  an  llth-hour  effort, 
to  make  substantial  changes.  These  changes  were  embraced  in  the  so- 
called  Cavanuagh-LaFalce  substitute.  It  had  been  agreed  during  the 
subcommittee  mai"kup  that  the  privacy  title  would  be  reported  un- 
amended to  the  full  committee.  There  the  Cavanaugh-LaFalce  sub- 
stitute was  offered  and  rewritten  in  the  course  of  a  morning's  work. 
Controversy  focused  on  three  areas:  (1)  Whether  the  title  should 
apply  to  grand  juiy  process;  (2)  which  party  should  be  required  to  go 
to  court  hi-st  to  challenge  the  release  of  financial  records,  and  (3)  when 
notification  should  be  provided  to  the  party  whose  financial  records 
are  sought. 

Privacy  Report 

Hundreds  of  pages  in  the  final  report  of  the  Privacy  Protection 
Study  Commission  solidly  document  the  need  for  an  overhaul  of  na- 
tional privacy  laws.  Central  to  the  reconmiendations  made  by  the  Pri- 
vacy Commission  is  the  critical  need  to  protect  private  infomiation  of 
a  financial  nature — checks,  credit  card  receipts,  bill  payments,  ledgers, 
financial  statements  and  pei-sonal  accounts,  U)  name  a  few. 

Perhaps  the  two  most  important  principles  that  would  nearly  guar- 
antee privacy  protection  against  unwarranted  mtrusions  are:  (1) 
''Prior  notification"  to  the  customer  of  the  expected  release  of  records 
or  information;  and  (2)  "standing"  to  challenge  the  release  of  the 
records  or  information  in  court. 

In  its  assessment  of  the  safeguards  provided  by  the  Privacy  Act  of 
1974,  the  Privacy  Commission  was  unequivocal.  The  report  said  that 
the  flow  of  information  w^ithin  government  was  relatively  unrestricted. 
Moreover,  individuals  have  little,  if  any,  power  to  protect  themselves 
from  improper  use  of  disclosure  within  govermnent.  The  gl■o^\'th  of 
Federal  compusory  reporting  statutes  is,  m  itself,  one  of  the  greatest 
threats  to  privacy.  Fi-equently,  an  agency  can  obtain  from  another 
government  agency  what  it  carmot  get  from  the  individual  dii-ectly. 

Law  Enforcement 

Any  feai-s  of  unnecessary  goveiTimental  restriction  should  be  put  to 
rest  by  the  healthy  set  of  exceptions  that  have  been  carved  out  in  the 
act.  Ihe  most  important  of  these  would  provide  for  delay  of  notifica- 
tion by  court  order  under  the  Judicial  Subpena  provisions  in  the  event 
of  an  emergency. 

Chief  among  the  competing  considerations  which  had  to  be  ad- 
dressed was  the  extent  to  which  law  enforcement  efforts  would  be  ham- 
pered by  privacy  legislation.  Virtually  every  white-collar  criminal 
conviction  is  made  on  a  documentary  basis.  Access  to  confidential  ma- 
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terial  by  enforcement  personnel  today  is  unstructured  and  informal — 
by  phone,  letter,  or  personal  visit.  Rarely  is  the  customer  notified  of 
the  exchanofe  of  information,  and  even  if  he  is  notified  he  lias  no  stand- 
ing to  challenge  the  exchange  of  that  information.  Relying  on  the  ex- 
perience under  the  administrative  summons  provisions  of  the  Tax 
Reform  Act  of  1976,  the  Departments  of  Justice  and  of  the  Treasury 
insisted  that  the  burden  of  going  to  court  first  be  on  the  customer.  It 
Avas  pointed  out  that  under  the  Tax  Reform  Act  this  initial  burden  is 
placed  on  the  Government.  In  the  past  year,  the  Government  has  won 
hundreds  of  cases  by  default  judgments  inasmuch  as  people  instinc- 
tively object  to  the  disclosure  of  their  records  or  have  merely  frivolous 
objections.  The  net  result  has  been  the  expenditure  of  a  lot  of  money 
and  the  creation  of  considerable  delay  in  the  investigation  of  cases. 
Other  Federal  law  enforcement  institutions  claim  that  this  experience 
will  be  repeated  if  the  burden  of  going  to  court  first  is  put  upon  them. 

Against  the  needs  of  the  government,  it  is  necessary  to  balance  the 
need  for  privacy  of  each  individual.  A  delicate  balance  must  be  struck 
because  claims  on  both  sides  are  legitimate.  With  notable  exceptions, 
the  most  effective  way  to  prevent  abuse  in  the  acquisition  of  private 
financial  information  is  by  requiring  prior  notification  and  that  the 
burden  of  going  to  court  be  shouldered  by  the  Government.  In  its 
current  form,  the  bill  reverses  this  burden  and  places  it  squarely  on  the 
customer.  A  nice  distinction  is  made  between  the  burden  of  going  to 
court  first  and  the  subsequent  burden  of  proof.  In  any  event,  the  bur- 
den of  proof  always  falls  on  the  Government.  An  amendment  to  place 
the  burden  of  going  forward  on  the  Government  was  defeated  in  full 
committee  by  a  vote  of  20  to  21. 

Grand  Jury 

The  grand  jury  is  the  single  most  effective  investigative  tool  in  crim- 
inal law  enforcement.  Its  authority  is  Constitutionally  based,  with 
200  years  of  legal  precedent  defining  its  reach,  protecting  its  secrecy, 
and  circumscribing  its  procedure.  Grand  jury  practices  may  well  be  in 
need  of  reform,  but  the  Banking  Committee  is  not  the  place  to  do  it. 
Besides,  the  Judiciary  Committee  has  conducted  extensive  hearings 
on  the  matter  accompanied  by  a  number  of  bills  to  accomplish  that 
purpose.  Because  we  believe  it  is  neither  necessary  nor  desirable  that 
this  committee  invade  the  jurisdiction  of  the  Judiciary  Committee,  we 
supported  the  exception  of  grand  jury  procedures  from  this  title. 

However,  a  second  amendment  was  offered  and  adopted  affecting 
grand  jury  procedures  with  which  we  have  no  quarrel  because  it  would 
have  little,  if  any,  impact  on  the  ability  of  the  grand  jury  to  acquire 
information.  It  would,  however,  establish  some  standards  in  handling 
the  private  financial  information  once  the  gi^and  jury  has  acquired 
private  financial  records.  It  would  penalize  the  prosecution  for  negli- 
gently handling  an  individual's  private  records. 

Administrative  Subpoena 

Post-notification,  according  to  the  Privacy  Commission,  is  a  useless 
exercise.  What  privacy  is  there  to  protect  once  the  Government  agency 
has  the  information  ?  Subsequent  notice  seems  to  add  insult  to  injury. 
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An  amendment  to  the  Cavanaugh-LaFalce  substitute  was  adopted 
which  would  require  agencies  seeking  private  financial  information 
from  third  parties  to  provide  notification  prior  to  the  release  of  records 
or  information,  so  that  the  customer  may  have  the  opportunity  to 
challenge  that  release.  A  single  exception  has  been  made  for  the  Se- 
curities and  Exchange  Commission,  in  recognition  of  its  rigorous  in- 
ternal procedures,  and  of  the  credible  threat  the  agency's  objections  to 
the  title  would  have  posed  if  the  exception  had  not  been  granted. 

Conclusion 

Finally,  it  is  important  to  note  that  the  scope  of  this  title  is  limited 
to  officials  of  Federal  agencies  and  departments  and  to  employees  of 
the  United  States.  This  limitation  reflects  our  belief  that  legislation 
affecting  state  and  local  government  is  the  proper  province  of  the 
respective  State  governments  and  of  the  Conference  of  Commissioners 
on  Uniform  State  laws.  We  believe  that  grave  constitutional  and 
political  issues  would  have  been  raised  if  this  title  had  applied  to 
other  levels  of  Government.  Several  States,  most  notably  California, 
have  enacted  financial  privacy  statutes  of  their  own.  This  is  a  move- 
ment which  deserves  both  our  support  and  our  forbearance. 

TITLE    XII CHARTERS    FOR    THRIFT   INSTITUTIONS 

Title  XII  authorizes  Federal  charters  for  mutual  savings  banks 
previously  chartered  as  state  mutual  savings  banks.  This  means  that 
in  those  18  States  that  charter  mutual  savings  banks,  a  bank  so  char- 
tered may  convert  to  a  Federal  charter  should  it  elect  to  do  so.  No  de 
novo  Federal  charters  would  be  authorized  in  any  State. 

The  only  real  controversy  on  this  title  was  whether  or  not  to  require 
Federally  chartered  mutual  savings  banks  to  invest  sixty  percent  of 
their  assets  in  residential  mortgage  loans.  Opinions  on  this  were  di- 
vided, but  the  prevailing  opinion  in  your  committee  was  that  such  a 
requirement  was  not  desirable.  An  amendment  striking  the  60  percent 
requirement  was  passed  in  subcommittee  by  a  vote  of  10  to  6  and  this 
action  was  sustained  in  full  committee  by  a  25  to  12  vote. 

The  argument  in  favor  of  the  investment  requirement  is  basically 
that  if  mutual  savings  banks  are  to  continue  to  have  the  one-quarter 
percent  interest  rate  differential  advantage  over  commercial  banks 
under  regidation  Q,  they  should  be  required  to  invest  some  significant 
percentage  of  their  funds  in  home  mortgages.  It  was  pointed  out  that 
savings  and  loan  associations  which  also  have  the  one-quarter  percent 
differential  must  do  this,  but  opponents  pointed  out  that  the  incentive 
for  savings  and  loans  to  do  so  is  not  really  the  banking  laws  but  the 
Internal  Revenue  Code. 

More  important,  we  believe,  was  the  fact  that  various  commissions 
have  for  some  years  recommended  that  thrift  institutions  should  have 
their  investment  authorities  broadened  to  enable  them  to  compete  with 
commercial  banks  for  savings  funds.  As  mutual  saving  banks  have 
always  had  broad  investment  authorities  and  have  still  invested  prin- 
cipally in  housing  related  loans,  it  would  be  uni-ealistic  to  require  a 
narrowing  of  their  investment  opportunities  as  a  price  for  Federal 
charters. 
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Recognizing  the  desire  to  maximize  availability  of  home  mortgage 
funds  and  thus  keep  mortgage  money  costs  as  low  as  possible,  your 
committee  did  not  find  it  easy  to  reject  these  amendments.  However, 
your  committee  rejected  the  amendments  because  making  funds  avail- 
able for  the  construction  of  apartments,  home  modernization,  stores, 
churches,  and  bonds  for  municipal  improvements  of  all  sorts  is  just  as 
important  to  balanced  community  development  as  providing  funds  for 
single-family  mortgages. 

Should  an  amendment  be  offered  on  the  floor  to  impose  such  a  limita- 
tion on  the  investments  of  mutual  savings  banks,  we  believe  it  should 
be  defeated. 

TITLE    XIII — HOLDIXG    COMPANIES 

Title  XIII — Holding  companies — as  amended  by  the  committee  rep- 
resents a  fundamental  and  complete  revision  of  the  title  as  originally 
introduced  on  September  13, 1977,  in  H.R.  9086.  In  the  first  version  of 
the  so-called  "Safe  Banking  Act,"  the  title  affecting  bank  holding  com- 
panies was  highly  controversial  and  was  opposed  by  both  the  regula- 
tors, particularly  by  the  Federal  Reserve  Board,  and  the  bankers  alike. 

For  example,  one  section  of  the  original  title  would  have  placed 
the  Federal  Reserve  Board,  rather  than  the  shareholders,  in  the  posi- 
tion of  deciding  wlio  would  be  the  directors  of  a  bank  holding  com- 
pany. Another  section  would  have  established  new  antitrust  standards 
for  bank  holding  companies  which  would  have  been  more  stringent 
than  the  competitive  tests  for  any  other  industry.  Jurisdictional  is- 
sues also  were  confused  in  the  original  title :  in  one  section  the  Fed- 
eral Reserve  Board  would  have  superseded  the  Comptroller  of  the 
Currency's  authority  to  determine  permissible  activities  for  national 
banks,  while  in  another  section  the  Board  would  have  been  given  the 
authority  to  set  capital  standards  for  State  banks  affiliated  with  bank 
holding  companies.  Two  other  sections  would  have  established  new 
and  cumbersome  procedural  requirements  which  would  have  hindered 
the  Federal  Reserve  Board's  ability  to  review  applications  for  the  non- 
banking  activities  of  bank  holding  companies. 

During  the  committee  markup,  title  XIII  was  stricken  and  a  new 
title  establishing  standards  for  bank  holding  company  entry  into  bank- 
related  activities  was  substituted.  This  new  title,  which  incorporates 
an  amendment  first  offered  during  the  subcommittee  markup,  would 
prohibit  bank  holding  companies  from  providing  insurance  as  a  prin- 
cipal, agent,  or  broker,  except:  (1)  For  credit  life  or  credit  disability 
insurance ;  (2)  for  any  insurance  sold  in  a  community  of  less  than  5,000 
population;  (3)  for  any  insurance  agency  activity  in  a  community 
where  the  bank  holding  company  demonstrates  that  there  are  inade- 
quate insurance  facilities;  (4)  where  insurance  already  is  being  sold 
by  a  company  owned  directly  or  indirectly  by  a  bank  holding  com- 
pany as  of  June  6,  1978;  or  (5)  for  any  insurance  agency  activity  en- 
gaged in  by  a  bank  holding  company  or  any  of  its  subsidiaries  with 
assets  of  less  than  $50  million.  An  amendment  to  delete  the  second 
and  third  exceptions  above  was  rejected  by  the  committee.  In  our  judg- 
ment this  new  title  XIII,  which  was  adopted  by  a  two-to-one  margin 
in  the  committee  markup,  represents  an  effective  balance  between 
the  interests  of  the  banking  and  insurance  industries. 
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TITLE     XVII — FINANCIAL   REGULATION   SIMPLIFICATION   ACT  OF    1978 

The  Financial  Regulation  Simplification  Act  of  1978,  introduced  by 
Mr.  Stanton,  and  adopted  unanimously  by  the  committee  would  estab- 
lish a  program  which  assures  the  periodic  review  of  existing  regida- 
tions  to  determine  whether  those  regulations  achieve  specific  policy 
goals.  As  set  forth  in  section  1702,  these  policy  goals  state  in  part 
that  regulations  issued  by  the  Federal  financial  regulatory  agencies 
shall  ensure  that  the  need  for  and  purposes  of  the  regulation  are 
established  clearly  and  that  compliance  costs,  paperwork  and  other 
burdens  on  both  financial  institutions  and  consumers  are  minimized. 
This  act  would  assure  that  the  Congress  and  your  committee  will  be 
informed  of  the  progress  made  by  the  agencies  to  reduce  both  unneces- 
sary paperwork  burdens  and  the  costs  imposed  by  regulations. 

Since  Government  redtape  and  regulatory  burden  often  are  cited 
as  contributing  factors  to  structural  inflation  in  our  society,  the  act 
will  help  fight  inflation,  albeit  in  a  small  way,  because  the  intent  is 
to  lessen  the  regulatory  burden  on  both  financal  institutions  and  con- 
sumers. Title  XVII,  moreover,  is  in  keeping  with  the  scope,  intent  and 
purposes  of  the  Financial  Institutions  Regulatory  Act  of  1978. 

TITLE    XVIII ALTERNATIVE    MORTGAGE    INSTRUMENTS 

Title  XVIII  would  provide  authority  to  offer  alternative  mortgage 
instruments  to  Federally  chartered  savings  and  loan  associations  in 
States  permitting  State-chartered  savings  and  loans  to  make  such 
mortgage  loans.  As  originally  introduced  at  full  committee  by  Repre- 
sentative Patterson,  the  title  would  only  have  extended  this  authority 
to  Federally  chartered  savings  and  loans  in  California.  However,  under 
an  amendment  offered  by  Representative  McKinney  the  title  was  ex- 
panded to  apply  to  all  states  (currently  17),  where  State  chartered 
savings  and  loans  may  offer  alternative  mortgage  instruments. 

The  committee  also  approved  an  amendment  offered  by  Representa- 
tives Wylie  and  Stanton  which  provides  that  a  Federally  chartered 
savings  and  loan  offering  variable  rate  mortgages  must  do  so  for  at 
least  4  years  at  a  time,  or  a  period  set  by  the  Federal  Home  Loan  Bank 
Board.  The  basis  for  this  amendment  is  that  it  would  be  unfair  for 
a  financial  institution  to  offer  a  variable  rate  mortgage  only  when  it 
expected  interest  rates  to  rise.  Furthermore,  it  would  be  a  truer  test 
of  the  working  of  alternative  mortgages,  in  response  to  many  criti- 
cisms, if  they  were  offered  for  a  full  interest  rate  cycle,  rather  than 
only  for  a  portion  of  the  cycle. 

Critics  of  alternative  mortgage  instruments,  and  especially  VRM's, 
have  chiefly  offered  the  following  objections:  (1)  Congress  has  not 
adequately  examined  the  issue;  and  (2)  these  mortgages  are  anti- 
consumer,  as  rates  and  hence  payments  will  likely  only  move  upward. 
In  response  to  these  criticisms,  one  can,  however,  offer  several  rebut- 
tals: 

(1)  Many  rounds  of  hearings  have  been  held  on  this  subject 

including:  VRM's  and  Reg  Q  in  1975;  the  FINE  Study,  1975-76; 

and  the  current  Home  Ownership  Task  Force  hearings,  held 

around  the  country.  Clearly,  the  Congress  has  devoted  much  time 

to  this  issue. 
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(2)  Alternative  mortgage  instruments,  as  provided  under  this 
title,  would  have  many  pro-consumer  features  including:  (a) 
They  provide  the  consumer  a  wider  range  of  options  for  their 
mortgages  and  each  customer  must  be  offered  a  documented  choice 
between  an  alternative  mortgage  and  a  traditional  "fixed  rate'' 
mortgage. 

(b)  rates  can  and  will  fluctuate  up  or  down,  with  a  maximum 
upward  limit  fixed.  Moreover,  upward  adjustments  are  permitted 
to  be  made,  while  downward  adjustments  are  required  to  be  made ; 
(c)  no  prepayment  penalties  are  attached  to  VRM's  if  rates  go 
above  the  consumers'  original  mortgage  agreement;  (d)  by  allow- 
ing financial  institutions  to  more  closely  align  their  incomes  with 
money  market  conditions,  these  instruments  can  enable  higher 
payment  of  interest  on  deposits;  and  (e)  VRM's  permit  financial 
institutions  to  continue  to  offer  mortgage  money,  even  in  times 
of  a  credit  crunch,  as  they  can  better  manage  their  funds.  Thus, 
VRM's  make  posssible  better  support  of  the  housing  and  con- 
struction industry. 
For  all  of  the  above  reasons,  therefore,  enabling  Federally-chartered 
savings  and  loans  to  offer  alternative  mortgages  for  a  full  interest 
rate  cycle  appears  to  be  an  excellent  method  of  determining  the  viabil- 
ity and  desirability  of  these  instruments. 

J.  WiLx,iAM  Stanton 
Garry  Brown 
Chalmers  P.  Wylie 
John  H.  Rousselot 
George  Hansen 
Henry  J.  Hyde 
Charles    E.    Grassley. 
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James  A.  S.  Leach 
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